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IN CHRISTO PATRI1I,. 


DEI PROVIDENTIA, ARCHIE- 

PISCOPO EANTPARIENST,  FOTIUS 

ANGLI45c PRIMATE ET METROPO«.' 
LITANO; RzG@1 E SANCTIO- 


RIBVS CONCILIIS, ET ACA- 
$2, DEMIZ'0X0NIENSIS CAN 2 
= cellario honoratiſſims, | 
| g Lucubratiſimum iſtud opus 
ſv Cilluſtriſame Ectlefe Bris 
X F tannice Preſul) tum Au» 
N ZS thaw acumme celeberri- 


- <P 1m, tin Patrocinu emi- 
-nentia- antehac tutiſjumum , tho nic in- 
' awpurari praſudio deſlitutum rogat, Scilicet, 
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Patrem habuit, habuit &* Patronum ,; u--_ 
troſyue laudatiſſemos ! hunc, duratur# fa- 
me Archiepiſcopum ; ilum, non minori 
merito, qham dignitate-illuflrem: quorum 
teflata praconia tuam non latere Celfitud- 
nem explorate novimuz.- - Operts vero ſublt- 
me meritum, cumplebe etiam. nabiles, cunt 
imperttis _ OY jamaiu intellexere 
omnes, Eft quidem de T eftaments Liber, 
in pacificum Reipublice totius emplumen- 
tum excogitatns C7 editus, eoque digniar. 
Patrocinio veſtro., cut ab Auguſtiſsimo, 
Principe Sumnium tottus farts Ecgleſraſti- 
ci regimen commiſſum eſt, ' Volumen..vero 
ſuutz, cum confultiſsrmus Author, wveluts 
perpetunm in patriam pietatts monumen- 
tum perdurare voluit, 1d cure preſertim, 
Typographo | demandavit , . &* addixit. 
Nos igttur fidem in nobu Fepoſitam pre- 
ftantes , buic proli perennitatu_ Genium 
a parente ſuo nate, ( quoad'Typi poſ- 
ſunt) vitam extendimus,, Quod vero labb- 
ribus noſtris maximum afferet decus, ſubli- 
| mitatie- 
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mitatis tuze imploramus 'Patrocinium, 2 Cu- 
jus Favonio "[ ypographorum conatus om- 
nes vigorem, vitamq; trahunt, Hinc noſtra 
(Iluſtrikime Antiſtes) audacia,es* hoc 
reti privilegio, literarium hunc_alumnum 
(poſt Parris fata ſuperſtitem) cum nobis- 
metipſts tele veſtre humilime devoyemus, 
Dignare illum obteſtamur adoptione Pu- 
pillari, & Poſthumam hanc Editionem - 
ab omns inſuriarum _ tuo favore 
aſſeras. De Fare by raatus ; tuum 
ergo juſtiſcime prefidium ambit, cui a- 
Majeſtate Regia Auguſtiſsima Furis Ec- 
clefraſtici & curlarum-authoritas deman- 
datur. Hac ſpe freti, Amplitudinis tux dex- 
tram deoſculamur ſupplices, | 


.  Celfitudinistux ſervi 


devotifoimi, 


Bibliopolarum Societas, 


f s %\ 
| $4.4 
by \ © a p , p Jo p 3 # "J 
NES EDT EL LY COTS TT 
S- £Q&> SELLS WILLY 
. \ \ TOA da #{ » >*f*\? FP w r | « 
- F r # \ % ov 


54 Y Al Ta: -Y # , © a. 
D { 


© 4 


To the Reader. 


Reat and wondertullis che number of 
) the manifold Writers of the Clyill 
. and Ecclefiafticall Lawes, and ſo 
8 huge isthe multitude of their ſundry 
” ſorts of Bookes , as Lectures; Coun- 
& fels, tracts, deciſions, queſtions, dif- 
putatiorss, repetitions, cautels,clau- 
| ſules, common opinions, fingulars, 
contradictions, concordances, methodes, furames, pra= 
Ricks, tables, repertories, and Bookes of other kindes, 
(apparant monuments of their endlefle and invincible 
labours) that, in my conceit, it is impoſlible for anyone 
man to read over the hundreth wy of their Workes, 
though living an hundred yeares, he did intend none 0- 
ther Work. Wherefore bythe publiſhing of this Tefta- 
mentary Treatiſe, I may be thought to poivre water into- 


the Sea, to carry Owlesto Athens, and to trouble the 
Reader with a matter altogether needlefle aud fuperflu- 
ous. But yet for allthis, in caſethis one little Book may 
ſerve in ſtead of many great Volumes, then Thope thar 
in the equall judgement. of ſuch as be indifferently afte- 
Qed, the ſame is tather to be admitted as commodious,. 
then rejected as ſuperfluous. | | 
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many bigg 
b _ Thecauſeswherfore For whereas by the ſupreme authority and inviolable 


| 57 o9s. i i; POWEr of the high Court of Parliament, holdeninthe 


>, — "it 
S 1 4314s 
ws, . » . 
Bookes. . .. . 


Work. five and twentieth yecre * of the Reigne of the moſt 
*Stas. R.8, a. 25. renowned King of this Land Hezry the Eighth, of fa- 
A mousand happy memory: It was enaRted audeftabliſhed 


(among other Statutes then made, and fince thattime* 


 >$34.2ls, ax.c.r. Tevivedinthefirſt yeere of Her Myjefties > moſt graci-' 
_ ous Reigne that latt was)'thatſuch L:awes Eccleſtaſticall 
being then already made, 'which be not burtfullor pre-' 
Judiciall to the Prerogative Royall, nor repugnant/to, 
the Lawes,Statutes,nd Cuſtomes of this Realme, ſhall 
ſtill be uſed and executed as they were before the ma. 
king of that At, untill ſach time as they were viewed, 
ferrched or otherwiſe ordered or determined by twoand 
thirty perſons, - or themore part of them; according to; 
the tenor, forme and effet of theſaid AR:Which Lawes 


Sue. B.A 27 ic King Heyry the Eighth; as 'of the moſt/godlyPrince 
FS... 20, an. 3.6.7, - 77 + _ 4 d - . » , c A. —_—_ . 
Erb 4 Edward the Sixth *Yare termed orintituled;for the more 
= GI 3, | 


ne o__ Hl Teſtament *,/andisat this day the Eccleſiifticall Law of 
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Evartiv.n.1 3. f11.48. their Conkfiſtories, ou itn s b 
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wer r= gr foreſaidLiwid, 
yet been viewed, fearched, oro ed ot « 
termined by thifty two: 5, or thermore EE Keregp: airy 
them,. accordingtothe eandeffectof the ai”':3. " 

Act of Parliament : By occafion of which defe@& of thei >: <1: av. op. nam, 
view, examination, ' orderor derermibtibg-of the aa DHS 

two perſons, thoſe Civilland: Eccleſiaſtical Lawes dic, extra, que ſimentid 

Teſtamentary, nor ttothe Lawes, ;Statytesan nnd Fae | 
Cuftomes of this are yer ashitherto they tip. Cas. 
have'beeh) ſtartereduadulitpe horeandthere; Jane [Fber, *, bo 7 Guat: 7 
ſccterlyhidden fromthe Subject ofrhisRealmein cor 
ners of many Bookes'of ſtrange Countries CO age ron talit 4 
Language; facng ledalſoandincumbred withlopg dif. —_ re 
courſe : firrealiffbront argumenr; and noleſſe nuin-y,,7 h_ mods mig | 
ber of] Lawes utterly impertinent tothe governmentof th *f 
this Commonwealth: :fo that the knowledge thereof 4... _ 
homſvever admitableand worthy tobe learned. of all,: «2. "l 
cantior- (as the .caft; ) HOW. ſtands): ov: conimodious to: 

many; as theexpenſestobeconſuinedinBookes would 

be onerous, andthe travelltobe employedin the Rudy” 

thercof would be tedious.: :': : 

_ .vTheſepremiſedcatiſescovfidered,! I thou ht ir NOt/The ſumee of all the 2 
only-not ſuperflaous, : but expedient. for” this 'Com-'contents of this 8 
' mon-wealrh,. to make colleQion of the moſt principall***%<: | 12 
Lawes, CivilandEcclefiaſticall;, . pertaining ro Teſta- 
mefts made befare the. five andruentiethycareof K 
Henry the Eighch,: Lmcaneof ncaa Lawes which 
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E 24 RS oe] es 
Oc benotcontrarytothebccleſiafticalliLawes andofthoſe 
= | hone yr be-.notehy way prejudicial 
erhutfulltorhe Prexogative Rayall, DOr rePUgnantta. 
the Lawes, Statutes, or Cuflames of this Realme : bur 

ing peaceablyamangft thomielves, audas ſhaking - 
Ard like loving Brethren, ſa- 
eachother 5 may now ſill beex- 
before the making of the ſaid Act. 


to make mention of 
_ ſuch Cuſtaies, as well gencrall as particular, as he not 
dane ara, thateveny Ab 
be uſcof | 4 OFMISERG ANG PUTPAID EIpccly, that every Sub 
diztook, jectof this Realwe, bobur of meane capaci- 
HE ty, . may with little labour, and lefle charge, take afenſi- - 
ble view (a5 ina glad) of thoſe. Civill and Ecclefiaſti- 
call Lawes Tetamentary Bow inforce, and tobe obfer- 
ved and executed in the Ecclefrafticall Courts within 
this Realme of Znglend, (the ſame being now by Gods 
mercitult goodnefle reduced intaa narrow compaſic) 
the which before could not be done without great 


p charge anddifficulty. 
iy Another uſe of this And albeit this be the ſpeciall marke whereat ] have 
Book, '  aymed,audthe chiefe ſcope of this Teftamentary Trea- 
tife, namely, to benefit thoſe Subjedsof this Realme, 
which heretofore have been ignorantof the Civilt and 


_ Ecclefiaſticall Lawes:nevertheleſieifI be notdeceived, 
this Treatiſe being diligently peruſed, togetherwith the 
guetations and Marginall Notes thereunto. adj Wa 
may in ſomeſort be profitable to thoſe Taftiniaash 5, -OC 
young Students of the Civill Law, whodo intend to be- 
ſtow the fruitof their ſtudy in the ice thereof, to 
the benefit of this Common-wealth. At leaſt if noother 

uſe can be made thereof, yet haply it may ſerve _—_ 

_ a di. 
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"Torbe Reader. - 
a direoty whereby they may utderſiand” what Lawes 
Telgmennaiy are now its force withits this Realthe of 
England, and conſequently, what Titles of the 'tnitienr 
I awes, Civill or Ecc efiafti 2th, deferyetoberedd with 
more diligence, left otherwiſe ot kiiowing 26 aide 
. choiceof the more ufiallLawes, or Tittes, i ets 

cquall travaile in the fludy of Lawes tot equally ne- | 
ceflary. | _ DST FOR 
Moreover, I conje@tare th# ithto theſe I#/finbaniſts The cauſcot pub- 
it would have been mack more eccopodt, (peradven- liſhing this Book in 
ture alſoto avy ſelfe more commendable) ro have fer *'* "157 rongues” 
forth this Treatiſe-in the Latine Tongue, wherein the 
L awes Civill and Eccleſiafticall, as they be originally 
written, ſo are they very elegantly and ſententiouſly 
compa ; and Gus; the Tranſlation thereof into our 
vulgar Tongue, either loſe ſomething of their former 
vertue,or of theirnaturall beauty and grace. Neverthe- 
lefle, afterT had confidered that by following this plau- 
ſible cousſe, 'Iſhould pleafure bus, a fewin compariſon 
of the reft, whom otherwiſe I might happily benefit: Al- 
beit I had ance begun, and laid the foundation of the 
whole Tra&t, in ſuch tearmes as I found it delivered by 
others, preferring publike commodity before particular : 
utility, or mine own commendation (in caſcit belefle . 
commendable; rather toſeeke the benefit of the Com- 
mon-wealth , then to hunt after private praiſe) I did 
eafilyalter my former purpoſe. - 
hat Lawes transformed from their naturall ſhape, = 

muſt needs in ſome ſort be either damnified or diſgra- - - = 
ced, Idoe notthink to be perpetually true : But ifit be 
athing ſo necefſicily.incidenttoall Tranſlations, that it 
cannot be ayoyded, it ought therefore to be the rather 
tolerated, - 

Sufficeth it, therefore, theſe Latine a that 
thoſe Maryinall Notes efpecially proper to their ſtu- 
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] | To: the Reader. 
a8 | dies, be left in Latine:; The reſt, becauſe it belongerh to 
Eb: all, mectit.isthatit be-written in ſuch a Language, as 
may beunderſtoodof all, 4 #5 Of 


Tater canſam finales Thus (curteons Reader) Ihavediſcourſedunto thee, 
& inpuſvamquidin-. the. end wherefore I undertook this labour, ' the-cauſe 
3 rereft, pedareTas- © 1:ch moved meſo todoe, and wherefore Thavepub- 
31 que lines in regulam ceſs ". : : pug Aa | 
- {ante cauſe, &c, limi= liſhed the ſame in the vulgar Tongue; [Now it refteth 
b Fac prime, thatI crave thy favourable acceptance of my good will, 
and endevour,. which if thou ſhalt youchſafe to. 
beſtow, Iſhall not onlythink my ſelfe 
ſufficiently recompenced, but | 
greatly enriched. 


T hine moſl willingly tobis | 


F uttermoſt power, 


Henry Swinburne.. - 


, 
. /& [ 
F 


JF Eing at laſt reſolved (in regard of the benefit 
* of this Common-wealth) to ſer forth this 

” 2) & treatiſe of Teftaments inour vulgar tongue 
eres Ithoughtit meet that the method ſhould 
be ſutable to the ſtyle: that is to ſay, plaine and familiar. 
Whereupon it ſeemed unto me moſt convenient, to 
diftribute the whole Treatiſe into theſe parts following. 


1 1» the firſt part, is ſhewed what a Teftament or laſt Will s : 
and bow many kinds of Teftaments there be. 


2 Inthe ſecond part, is declared what perſons may make 4 
Teftament, and who may not. 


3 Inthethird part, what things, and how much may be diſ- 
Peſed by-Wilt. 

4 1n the fourthpart, how or in what manner Teſtaments or 
laft Wills are to be made. 


5 Inthe fift part, what perſons may be appointed Execntors, 
and who be incapable of an Executorſhip or Legacy. 


6 Inthe ſixt part, # ſet downthe office of an Executor. 
7 Inthelif part is examined by what meanes Teſtamems 
or laft Wils become voyde. 
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A Table of the firſt Part, wherein is ſhewed what 
'  aTeſtamentorlaſt Will; is: and how many 
kinds of Teftaments there be. 


Solemne '$9. 
(1+ ay”. 
Vnſolemne. $ 10. 


'F An Executor 
be named, He Writren $21. 
more properly } ,, : 
called . : by Nuncopative $ 24. 
ment 1,3.|, 
ro, which isci- | [ —_ Tefta. 
ther 2 Mes the 
\. Zetia S 13. c| Teftors Chil= 
| Vapriviledged$ 15 ſome be x __ :cable 
| ; | or godly uſes, þ 
A Teftament be. | J 
ing underſtood in a Sa} 3 


generall ſenee doth; [ 
not differ from alaſt 
— $ 1. Wherein | 
i 


F | No Execuror be n+ HY Codicil. $ 5; 
: med, then ie ſtill re- 
2 | NEEDY aSads, Legacy or deviſe, $ 6, 


| laſt Will, Q 4» . ; of . | 
Ldoth comprehend | wa | x Giftin regard, or betanſeof death, $7: / |, 
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as 


__ 4. 


. + 


Een ie 


Mad folkes.$ z. 


£7. They want J1giors. $ 4. 
Ry” as 


Old men childiſh. $ 5. 
He that is drunk. SF. 


* Bondflives and Villaines.S y. 


3. They want I Caprainegand Priſoners, $ 8. 


| freedome, a8 # Women Covert. $ g. 
| 
| 3- They want ſome C Dumbe and deafe. $ 10. 
| of their princi 
Every perſon | ſcnſes, as Blinde.$ x1. 
may make a 
Teſtament or 
- laſt Will, wo 
1M taine perſons 
E eXce yy I. Traytors. $ 13. 
___ of whom(ſpme ] Felons. S124. 
— — qa SY I 4 
alon, ates.9S1F. 
w—_ 4. They have | Manifeſt Vſurers.$ 16. 
comitted ſome 


4 Inceſtuous perſons. $ 17. 


 ; 4hainous crime, } © 4 mites. $ 18, 


L ibellers.$ 19. 
| Wilfull kilters of themſelves. $ 286. 
Outlawed perſons.Sz1. 
LExcommunicarte pezſons.S 27, 


»-Prodigall perſons. S 37. 
+ Oladate- " He that Ck not to make a4 te. 
gall impedt- _ 


4- 
He that is at the point of 
2 death. 5 3 F. FRE 
Ecclefiaſticall perſons. $46. > þ 


ATable of the ſecond Part, wherein jsdedared 
who may makea Teſtament, and who may not. 


Children, $ 2, " 


| 


| 


» 


| 


| 


| Of which kinde of perſons 
the greater part arenot utterly 
i le, bur in (ome caſes 
| only, 


In this fecond part rhis 
queſtion alſo is briefly tou- 


| Ched, vR; 
| | 


' Whether a King may bequeath 
bis Kingdeme 16 whom bs 


| Wwill.S 2 5.) 
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A Table of the third Partdeſcribing what wings 
 andhow much may be Jipoſed] by Will. 


j | w 
I, Gayelkind. $ 3. 
| 1.Cuſtome viz, | 1 
when yo lands \ 
ate holden in 
( 1. Lands, Tene- Whereof ſome \ . 
nin el Bend _ are appointed 2. Burgage tentire.S 2, 
deviſeable but incer- 2.Starutes, viz ?* Socage tenure. $ z, 
raine caſes. $ 3. when the lands 
| archoldetin & Knights ſervice. $ z; 
F Wharthingy » The Teftatorhath joyntly with an other. | 
| fd, wy -; 3. The Teſtator hath aero rn ; 4 
Y _ I 2.Goods and cartels: | 3. The goodsof the Realme, ViRg -of the ancient 
des. hey are deviſeable, | Crowne, and Jewels. 
eXcept incertain = — p 
ſer. «.Aswhenthoſe ofpit . 
| = ngs bequethed arc | 4* Which belong to 3 OO 
| 5. Deſcend tethe heire, and not to theExecutor. 
oe | 6.Bclong not the Teſtator, but to an other. 
7 . 
> z-Commitring ofthe ,- 1. Who may appoint a tutor. $ g. 
24 tuition of children e- { 2. To whom a tucor may be appointed. $ ro. 
£ | ſpecially within the \ 3. Who may be appointed tucor. $ 11. | 
2 Province of Yorke, ) 4. In what mantier a tutor may beappointed,$ 12. 
5 | Concerning which office 
- thing divers queſti= F 5. What is the ofatutor. 9 13. 
ons are examined, authority 
| oa. 6. By what meanes the tutorſtup isended. $. £4. 
(1. Lands, Tenements and z. Socage tenure, all is deviſeable, 
Hereditaments holden ing ,, Knights ſervice, 2. parts of 3.) S 15. 


x. Exceed his goods and catrels : The Teftator cannot "_—_— 


F- | How mach 2. Goods, then y thing in prejudice of hisCreditors. $ 16, 
Z may be diſpo- 7 in caſe thedebrs}.. | 
p > by Will, 1 due by the teſta... | 2. Not exceecy ('t. Nocuſtome, all is deviſeable. $ 16. 
. Lwereſpe tor, doe his goods atd | 
, < cartels, bur of theſ- | 7, Any cuſtome f*r.Wifeand chil-7 
| | that ſomewhat | cleare | (as there is dren,the }. part, 
; doth remaine %300ds , within thePro- 2.Wife alone,or De- 
| | cleare, the | ifihere | vincecf Yorke,s children alone, CViſae 
| Debtsand Fu- | be and in divers ; the one halfe, } PIe- 
| ner dedu» | other places) If | ;. Neither Wife | 16 
Qed J {theteltatorhave CLnor childre,all s) 


Of the 
formes of 
Teſtames} + | 
ſome be | 


E 


Ct. Eflence 
| thereof as 
thenaming |_ 
| of an Exe» 
cutor, $ 2, 
who may 
be appoin- 
red 


Cx, Gene- 
rall ro all 
Teſta- 
ments, H 
1.And of 
[theſe & 
ſome doe 
——_— 
to the | 


4 


CCC} 


8 


| 2. Appearance there- 

of, thatis roſay, due 
| | proofe, which 18 tO 
| : Che made 


| xz. Particularor yr 3 
| p__ to ſume. oF 4 g 


inde of Teſta- | $ 
2. 


— — 


. Cments, vi; 


Alone 


with others. 


b 


Y 


ad 


Solemnne Teſtament, 


ATable of the fourth Part, decypherin 
BY Simply $4 
I, or 

| ; 6 


Vniverſally 
or 
particularly. 


or 


CTo acertaine time 
MN ? or 
| from acertain time 


(S 17 


Inthe firſt ($196 
4+ 
I, the 2, 3. &c. 


or ($20. 


witnefſe 


Vnſolemne Teſtamentc, 
Written Teſtament. 


Vawritten Teſtament. 


(S1 4.65 


(S 19. 


2 (VR 


# Concer- 
| ning every 
which 
kinde or 
forme of 
making an 
Executor 
divers 
things arc 
conſidered: 
| eſpecially 
* Concerning 
the condi- 
tionall a(- 
fgnation 
of an exe- 
cutor,theſe 
things are 
| examined, 


; 


4 


- 


$ 23. 
S 24. 
$ 25, 


_- R—_ —_ 
_—_— 


7 the formes of Teſtamints . 


$ 


- 


1, What #is, and what 
| words doe make the difpoſs- 
tion to be conditional. 

2. How many hindes of 
gy da f 
3. What is the effef of a 
— , 6. 
4+ Whether every poſſible 
condition ought to bt obſr- 
ved preciſely, $ 7. 

5. Whether the condition 


Gow 


| of making Teftaments is 
| bindred, be lawfull or un- 


6 a6, | #1 


be accounted for accompli- 


< ſhid, whenit doth not land 


by the Executor or Legaia- 
1, wherefore the ſame is 
not accompliſhed, $ 8. 

6, Whether be thatis Ex. 
ecutor, or to whom any Le- 
gary is bequeathed conditi- 
onally, may in the meane 
time whiles the condition 
dependeth, be admitted to 
the Executorſhip, or obtajne 


4 the Legacy by entrivg into 


bonds to performe the con- 
dition, or elſe to makereſfti- 
tution,\Y g. 

7. Whetherit be ſuffi:ient 
that the condition Was once 
accompliſhed though the 
ſame doe ot continue,S 10 

8. How farre thoſe cone 
ditions whereby the liberty 


lawſull, S 11. 

. 9. How far thoſe condi. 
tions are lawfull or unlew- 

full whereby the liberty of 
Mariiage is bindred, $ 12. 

1e.How far thoſe condi. 

tions art lawfull,which do: 

bibize alzenation, S 13. 

IT. Vithin what time 

the condition mayor ought to 

be performed, no certaine 


1 time being limited by the 
(i, S 14. 


I 2+ Of the underflanding 


| \o this condition, Ii he dye 


without iflue,S rg. _ 
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a 
% 
' 

4,4 
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/ 
of a Legacie. 
© Whoſoevercangor" 
| make a Teſtament 
by reaſon of ſome 
crime by him com- 
3 mitted,'S 2. 
| 
Every perſon may | 
be Executor, andcea-{ gy 1.6.11 Col- 
pable of a Legacy ;e ledge, S 9. 
certaine perſons ex- " 
cepted, $ 1. viz, | 
| 
| An uncertain per-| 
ſon, S 12. 
: | 
3 f' A Recuſantcon- 
; Lyie,S 13, o 


TITS x 
pry. & wed irhod i LENS 4 
o\ ad W 4 "x 3 '* 
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 VVho may be Executor, and is capable 


£6 " 


Of which perſong 
(ome are not utterly 
incapable, but in 
ſome caſes onely, 


he 


ATable of the ſixth Part, viz. of the office of an Executor. 


(3. Whether it be of neceſſity that an 
: Inventory be mad, S 6. | 
f 1. The Te-" C1, Vnder-| r. Cauſe anIn- } a. #hat things are to beputintothe 
ſtator z and rake the , | ventory to 'be | Inventory. S 7. 
therein «= | Executor-: {| made wherein } 3. Witbiz what time the Invintory is 
ſpecially ſhip ; Then$ theſe things are) tobe made. S8, 
what goods | itdoth be» | needfull to be | 4. what forme js to beebſerved in 
J and cartels . [long to his | knowne, viz. making of the Inventory. $ g. 
did belong | : | offiee to | | 5- What arethe ben:fits and eff its of 
unto him, w an Inveniory.S 10, 
= = | | Before wh be Teſts . 
rs he. | | 1. Before whom the Teflament is:s 
did owe, 8 | 2+ Procure the be proved. 171. 


Will to be pro- 
\ wrong he nl. Gears. + +4; pg I2. 
The office | were Exc- behoveth the Y*" er 


y xecutor | cutor and 4- In wh forme. J I 4. ; 
efmentary Admini- know, og e. What fees are die inthis behaſſe, 
Y 3 
1DC- 


frſt to del Oe to S IF. 
another | 
rate & reſolye 'S 7. | 1. How farie the Extecutor is bound 
either to ac- 3. Paydebes,le_ 20 pay debts and legacies. S 16 
» Px 4.4 © Himſelf | which gacies, and . Which debts are foift to be diſchar- 
fuſe the  Exe- namely * Mhings con-, Morcuaries, ged, incaſe thre be wot ſufficient 
—_— [1 wane. Pladeredif he : [ And here heis wpayall. S 16. 
for his Laker -—ha9s Skit, | *<ſolve to tolearne 3. How much is due for Mortuarics . 
inſtru&ion, a- | gence 7 | th 
and 6veliry, (1. How n@afull itis.S 19. 
_ _ ke « wg | 4. Make an ac- | 2.70 whom — to be fide S18, 
things 's > | and fireo count.And here 2 3.her.S 19. 
as ou? w *. | undertake | he is to be ad-} 4. In what manner.S 20. 
| the efice, | vertiſed 5. hat is theend and effett thereof. 
Kate of $3. | C LB vb 


> 7 Hemuſtnotdoc any aR which is proper | 
| 3. Others | 2. Refuſe the jr Executor, as to receive the Telta> | 


E xecutorſhip, tors debts, © ive Acqui forthe 
h p tao give Acquittances | 
by = m—_— | Then he muſt ſame, &c. But other aQts of Charity or | 


—— 
_—_— 


_ A — 


yr | beware tbathea viz, >Humanity,as todiſpoſe of the Teſtators 
chiefly of | doe not adrai-} 4 | goods abour the Funerals, to feede his 
J 


a 


hi : i Niſter as Exc» Cartell leſt they periſh, to keep his goods 
— {.cutor; leſt they be ſto 4 : Thele things maybe 
[ any be CJ done without danger, 


'8 


gy 
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laſt Wils become voyae. 


(1, The Teſtator isſuch a perſon 2s cannot make a Teſtament, - 
2+ The things bequeathed are nor deviſable. | 6 x; 
3. Theforme of the diſpoſitionis unlawfull. RIO 
4+ The Executer or Legatary isincapableof the Executorſhip, - 

or Legacy. : | 
5. Of feare.$ 2: : 2 


15. Of fraude. $ 3. 


Sometimes \ | 


the Telta-s 
mene 


1 


| 


__—_—_—_— 


[ 2. Even 7. Of immoderate flattery. $ 4. 

from the (perſon, Y of the Executor or - 
beginning name, Legatary.$ 5+ 

is either | 8, Of Errour. In which caſe we are to [quali 

voyde or 1 diſtinguiſh whether the errour doe 

voydeable,d reſpec the - < name, 
| whollyor | . ſubſtance, ( of - the thing be- 
in part, by quantity, ( queathed, 5 5+ 
reaſon, {_qual:ty, 


9. Of uncertainty,wherein itis ma- C 1. Exccutor, or Legatary.y 9,8. 
teriall whether this uacertaintic< 2. The ing prguembed, $ 10, 


have relation tothe z3-Date of the Icftamenr. $ 1 x, 


' C1. Solemaity, 
to, Of imperfeRion, which is either in reſpet ola or- [8 Iz 


| | \ Ca. Will, $3 


x 


I 1. The Teſtatorhath no meaning to make bis ROY . 
: laſt Will; as when he ſpeaketh, a Y: Sig 


ngly . 
Ct. AlaterTcſtiment. $ 14. 


3» Revoking q 
r. The| the Teſtament made. $ 15, 16, 
whole Te- * 3. Cancelling 


NKament, 5 4- Alteration or the Rate of the Teſtator.s 17. | 
I as by $+ Forbidding or hindering the Teſtator romake another 
Teſtament. $S 18. 
- (6. Refuſall of the Executorſhip.$ 1 % ib 
| 7 t.ademption . 
{, .The fa of the teſtator,as on] Cof _ 
2. Parti- | a.tranſlation 2 
2: Beinz ' cular Le- 1. Becomeenemy tothe Teftator. 
#oodat | | gacieson- | 2. ThefaRY, 2. Accuſethe Teſtament of falſity. 
the begin- Py: which | of the Le-.. Y;3. Refuſe to performe the charge Sos; 
ning is -af- | thing doth & gatary,as impoſed in reſpe& of the Legacy. . 
terwards I happen by | if the Le- J4- Apprehend the Legacy of his 
made yoide} divers gatary - own authority, | 
cither in | meanes 5. Dye before the Legacy be due.S 23. 
eſpe& of | whereof | 
| ſome have | 3-. Other occa- : 
{relation to =_ cſpeci- Co thing bequeathed be deſtroyed.$ 2 4x 
| _ ally if n | 
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A note Fr the prin nepal HHads late- 
ly framed, contained inthisBooke.. 
F Yo which pins rome. goes, 
pare. r4.6.in fin. - 
2 mul the — fe of a Tr 57a Meſſer s Elbe they be ant privy 
#0 the contents t 19,4 3.4 rxz.imn fu. | 
3 Of theTeſtmmant of pus that ax wiyyipls, yriner;ſs Noo | 
ple, bus he caw meaſare 3 : h; anmber tht ol ayes 
in the weeke, or begtt a child, pari —_ ha n 4in fin. 
4 Whether hethat is both Extouter and Logaary ie rhe pro- 
” ſain 10 arcept ihe Legacy as ExCOmar or a6 Legatary, 
.  part-2; $9. 0.24. infin.; 
5 of th Teftamentrof Y furers and of rhe prsfe of afar in 
tharbehalfe;part.\n.'h 16:04. 5: 
6 of the Tf of one, ante lawe iman clin perſescd, 
part.2-y at. 2.5.10 
7 Of the agreement Rs the Statutes of this Realme end 
' :;heMantcipall Dawes of forreine Countries. concerning 
PO of Srrewiur Clarkes, Patt. 2. $27. D.g. 
infin, _ 
$ Swndry ampliations of the rule whereby all maner of 
ern anChandiar drws{exble by Wrll, part.g. $37. in 


affixed 10. the freehold be deviſeeble by 
Will, j panlpacredin, verb; Seventhily..: 
Io of pon ry 'thedecreaſrds goods betwins 

the Wife and Children within the Province of Yorke, 


pare.3.4 16. 0.4,5,6. 
11 Of childrens nb within the Province of Locke, 


F1$. 
_ FOf te droife Lenomibahorgy part.4- $4 B19. 


r3 gr 1 £9: Adoriviferator « ſubjet# 4 afrer 
4 Teſtament upyexre end'be proved, part. 4; 416. Bug. 

14 Of the danger whereintothe Ordinary may fall by grax- 

ting 


9 Whether ws 


EET TY v'Y bY Oe” "= 2 2 SOLAR 
" OO IT of het oof 3 Y a, On ; AAS 5823 £4 
\ xeon 3 4&y ES rr OHA Y LW A 
£* 7 : 


%. . ha 
— ak 8”) - OOO TIL 


«. 


4. 


© ting 4 Liter adcolligendum, part, 4.4 16.10 fin... 
$2 þ Whether ph L Sy Ike cara Hon WIE Yhave ref:- 
_ rence to-the time of the Teſtators death, 'or tothe time of 
. | theaccompliſhment of the condition, part4: h 17. 1.4. 
16 Of aiLegucy in conſideration of Murriage,: part.4..4 17. 
17 Of two Executors whereof the: one refuſeth andthe other 
proveth the Will, and then dyeth, part;4. 4 2070.13; > : 
18 of proving the Teſtament by compariſau of \ wittines , 
patt.4-') 25g. infin,; Oh nd bs non An | 
19 Whether the husband whoſe wife is ſole' Executrix" may 
releaſe the debt dat to the deceaſed, part:i5.hrin.ys, 
| 20 Whether an Executor during his minority. may-releaſe 4 
debt due tothe deceaſed; parc;5.h1,ng,6 09 oo 4 
21 Whena Creditor or Debtor is made;/Excctttor; 'mhither 
 thedebtbe extinguiſhed, part.3.h 16 
22 Whether an outlawed perſon may be au Executor, part. ys. 
bangeins) ai Ns rant tame tant brYg! cn 
23 Of an.Execator being a Recnſgnt; patt.y. h.13;per tot. 
24- Ara deviſe of lab zo be [ dfer the payment £ debts, 
art.6.Y 3.N.II. | 
25" es the. elaſſe inthe Windowes us tobe put into the 
Inventory of the deceaſeds goods, part. 5:4 3.0.6. 
26 Whether Bona Paraphemalia are to be put intothe In- 
- wentory of the hucbands goods, ibidem. \o 
27 of Bona'Notabilia, part.s..$ 12 0.4. & 5. 
a8" of yn noe re death, part.s. 4 13.in fin. 
29 'Off an Executor of his ownewrone, part.6. ) 22,N,2. 
30 _— the mather be of kin to her child, patt.7.4 8. 
.-- in fin; I} | EP 
32 Of the deviſe of goods and Chattels moveable and un- 
.: Woveable; 'and of the thous houſhold ftuffe, and what 


s comprehended under theſe words, part.7.h g.4 recinfin. 
32 Whether the time of making the Teſtament or of the Te- 
ftators death, ts rather to be reſpected, part. z, $11. in fin. 
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OF THIS TESTAMEN- 
TARY TREATISE, 


VHEREIN IS SHE VVED 
whatisa Teſtamentor laſt VV1ll, 


and how many kinds of Te- 
ſtaments there be. 
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The Paragraphs or Chapters ofthe firſt part 


of this TREATISE. 


II Hether «Teſtament, and « laſt Will, be both one 
9/8 thing, and of the manifold fienification of this 
6 Se word Teſtament. © 7 | I 


W The definition of 4 Teftaent. 2. 

An expoſitionof the ſame definition. Z- 
Thedefinition of « laſt Will. 4+ 
The definition of a Codicill. | - . 
The definition of a 22: ) 6+ 


The definition of a gift in regard, or becauſe of death, \ 7. 
Cc | The 
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The diviſ 
oF a ſoles 
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z 
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his Children, 
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The firfl Pars,” 


Whethera Teſtamentand [ai Witthebothonething, and 
p of the manifold ace} beer Ws AR 7 a | 


. 4 _e 


x. No ft of embers faveney have in Eaghand, 
2. A nl and laſt Will hate divers Nang 
- 3. Teſtunews; 1#hejs veverally and 
4. The general fem! floarrorof this word | 
N » —_ taken generilly.dorh nos fe Penraleprit.. Airii>innd 
Daſh Willi agencyull ord; comp alhinds, bub 1): 1 
=_] of left Wils amd Te efterweinny10 i 5 1k by nnd , cf] 4 i 
7. A Teſtament, P17, we 1 the te fiinn ere me tins £.: 
"ef laft Will, viz. WIS div BATON WRIGS, | Price 46 


, n toRtov; 3L0M1w 34 $5. 21303 1 9h 
nes wag ray ſect; Ute « TO ht 
. Wil vehodione ing. dufeherHierets- Tudeny hag 
no difference betwixr rhe' oe and the} Lys af. derp. Ange 
other, at leaſt” —_—— _ hoe fo A w__ 
wet havenonece ary uſe *of thoſe 10- as Þ 
| lemae OE in_ the _ tn b- 
| whereof, rhe preſence of fever' Wir- gi ung 
ceſſes aa withthe obſervation of many moe, Cere- I i 
Haddonl, de re<forma. Legua Beck fiat AngliTie, deirelti. cox] Peckiusimc-mrivileginma dereg-jur. be © 
2 monies, 


4 GILLIS i 4 


OE —— Fj por. 
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$L. Hac, confulnili- monies, is necefſarily requifite by the Civill '> Law; 


maC,deTelta, Sſed * yp rhe contrary, itfeemerhthatthey are nor both ane; 


cum paulatim Jattic,. OE ns 2s Ke. Ir : LS. | 
dc Tet, ordin, & in- partly becauſe they have diversnames, which doth import 
fr.cad,part.S9. diverſity of. drag _<eſpeciallFbecauſet they have dee 2 
—_— idem C. << ent definitions : forit is received for an infallible 4xiome, 
BE - that the definitions being different, the things defined are 
4 Eyerar, & Olden diverſe; * As forthe former reaſon, it may be thusanſwe- 
Joco zdchnitione. red : thatalbeit our Teftaments be unſolemae; yer it doth 
not follow that therefore we have.no Teſtaments,- oxthat ' 
our Teſtament are therefore meerelaſt Wits: Foranun- 
ſolemne Teſtament is a Feſtament, and that properly or 
in ſtri&t-interpretation, as hereafter ſhall be confirmed , 
*Jafr, cad.part.$ 20. When we ſhall ſpeak of unfolemne Teſtaments. © And fo 
the concluſion ſeemeth rather neceſſary then probable; 
thata Teſtament aud alaft Willarcnoriboth one,; but dif- 
ferent. Notwithſtanding, this conclufionis not ſimply or 
perpetually true, forin ſome reſpects. they areboth one, 
thoughinotherreſpeQsthey differ, 
Underſtand therefore;that ta Teſtament may be taken , 
"np te 6. 1 mannerof wayes; largely,and ftritly. *Itis ſaid t ro 4 
"Sar inL.r-c af. be taken'largelyor generally, when the ſignification of . 
- ool. pen. Gloſ.in L. the bare name or word Teſtament, (whichin LatineisTe+ 
SHEDS, 1 famentum) ishad in conſideration. | Thisword Teſtamen- 
EleTa, tw, isas much as Teftatio mentis, *that is.to ſay, ateRtify-. 
' 3Lib.z.infer. Tir. de ing or witnefLingof the minde. Sowriteth the worthy Em... 
"pany = (119: perour /uſtinian, after Sulpitius. } Which deduction others: 
TeRt.ord.cxj.nar.n,r. (without cauſe I confeſfe, yet not without ſcoffes) doe- 
+ Ncmpe Aul.Gel.& ly reprehend, * As-thongh forſooth, -luſtinien ox 
Rn [= erg Salpitius , had contended to deliver the very Etymolo- 


. re; quimededudi- gie of the word Teſtament, and-not a certain Allufon 


onem libero- ore dc= Farber of the VoOyce onely. "'Whenthis t word Teftamenr 5 


_ 


rident: ille 1.6, c.12. 

hiclib. elcg: E> caP.y . 

Quod (ut ajunt) non s : : | 
magis dicaturteſtamentnm, 2 \mente, quam calciamentum quam ſajſamentum quam ornamentumn, 
&c, !Itacnim conantur hanc notamexcuſare. Alci.tus in L. Tabernz M. de verg, fig. Covar.in de. 
rub. de teſt. ex. j. part. nz, Inter Etymologiam vero & alluſionem hog invereft, qudd illa in yerb+-ve- 
ritare radicata rem-iplam potius quam Yocem i atur. Tſta nudaquadam vocabuli Gmilitudine- 
contenta, yocem m1igis quamremreferr, . Olden.& Everacd.loco.ab Ecymolog. . 
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What a Teſtament or laft Wil. 


is uttered in this generall ſenſe, ir differeth nor from alaſt = 
will, "andadylaſtwill; beira Codicill, or other kinde, * BarinL.j Cde*, 
may be ſo termed a Teſtament, that is to ſay, a tefſtifing, {*; <<</.col pe. Bal —% 


_s > in L, | 
or declaring of rhe minde. ® And hence itis that not only C. Com. de leg. & 
in ourſpeech, butinour writingsalfo, we ufethe termes Lindv.in.ſtatyrum, 


of Teftament and La will,indifferently,orone for atiother. |. re arte} 


It is taken firiatly, when it is accepted according to fiir. cane, 
that defivition invented by Y/pianws, * hercafterenfuing : | Slokinl. 2.decons 
y and beitig taken it thar ſenſe, it differeth from a laſt & Tindw.ubi fine. © 
will, 4 yet notas oppoſite thereunto, but as the ecrall * Lie f.de Teltam, 
differeth from the generall, * for every Teſtanient is "Uh 4g loſin 4 
: | NP | .poſt gloſ.in d, 
laſt will, but every laſt will is not a Teftament. To Lz # de Teftan, 
6 ſpeake more plainly, thus they differ, A t aſt will is a PD ubiſepr, 
generall word, and agreeth to every ſeverall-kinde of 'Mas. tir.de conjed. 
7 laſt will or Teſtament : *Bur a Teſtamene f properfy W10)1-1-dt-5-ubls 
underſtood,” is one kinde of laſt will, even that wherein ut. a 
Executoris named. For by the namingof an Executor it :<ſamenum, Simo | 


differeth from the * reſt. | : Aer ey; 
9.& Phil. Franc. in Rub. de teſt. lid, 6. qui locis przdidtis alias inſapze ſpecies referunt, 8 Infr, $, 
n. 1g, 


Thedefinition of a Teſtament. 


I. What a Teſtament is. 
2. Theaefinition of a Teſtament imworthily reprehended. 


Teſtament t is defined on warn 
Teftamentum eff voluntatis noſtre juſta ſentem __ 
KY 14, de co quod quis poſt mortem ſum fiert voluit. > DH ___ as 
568 9); / 2A Teſtament isa juſt ſentence of our Will, caft. ind.1.j. 
FS$86za9 rouching that we would have doneafrer our * Wm vis. definiti 
cps ——_ pc 
oat. | iſſimam, nemini li. 
2 n Some t there be, whodoe cenſure this excellentdefini- cxreincontroverſiata 
tion tobe defective, ® though unworthily, < (but _— GEE The ->M 
can contenta curious head) whoſe error isdetetted, and cow. op. STeſtam,  _* 
the definition ſuſtained in the br | 
3 


9. j. 
4 *I6% S prox.n,1g, 


The firſt pars. 


— 


A briefe expoſition of the former 
definition, 


I. Definitions dangerous in Law, 

2. Thecauſe of this danger. 

3. It s rarerf the definition be ſo juſt that it cannot be over- 
 throwne. 

4+. A juſt or perfett definition profitable to many purpoſes. 

5. Theoccaſion of this expoſition. | 

6. Juſt, hath divers Roan, 

7. Juſt, oppoſed to that which « wicked. 

8. TheT agnal may no: command any thing againſt juſtice or 

equity, Oc. ! | 

9. Juſt, ben for fall or perfect. 

10. The Teftament muſt not be unperfett. 

II. Imperfetion teſtamentary twofold. 

12, Teſtament unperfett in reſpect of ſolemnity. __ 

13. What ſolemnities berequiſite in making Y Teſtaments, 


14. Teſtament unperfett in 7 f will, ; 
15. Whether the Teſtament being ungerfett in reſpect of will,be 
 voyae. 


16. A further meaning by the-word Juſt,being taken for perfet?, 
17. Every perfett will i not aperfett Teftament, 
18. Their error deteffed whoreprehend this definition. © ; 
Ig. Fhat maketh a Teſtament to differ from other kindes of laſt 
wils, | S 
' 20, Of the manifold ſignifications of this word Sentence. 
21. Teſtaments ought to be made with deliberation. 
22. Such as have not the uſe of reaſon, cannot make a Teſt a- 
ment. | 
23. Ynadviſed ſpeeches make not a Teſtament. 
24» _ may be proved that the Teſtator had animum te- 
ftandi.. 
25. Boaſting words doe not poſe. 
26. Two kindes of judicial ſentences, Interlocutory and 
- Diffiaitive. . 27.  Con-- 


w" 
33 
f 


| 27 Contrary effetts of theſe two ſemtences, | 


2 | [SF2) 1f titude of different caſes, » the penurie - of de reg.in.f,ubiAccur 
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"What a Teftament or laſt Will ts. 


_ 


23 Teſtaments compared ſometimes 10 an Interlaentery ſen- 
tence; ſometime to a Diffinitive. | 

29 Thewill of the Teftator, the governor of the Teſtament. | 

30 The meaning of the Teſtator #s tobe ſought diligently, and. 1 
kept faithfully. _ ” 

31 Meaning tobe preferred before words. 

32 Feare aud fraud make wvoyde the Teſtament. 

33 TheTeſtator mu#t be ſui juris. THAT 1rd 

34 The Teſtament not to be preferred to another mans will. 

35 How a Teſtament doth differ from other ſentences. . 

36 The Teſtament of no force untill the Tefator be dead. 


< ij. ky | 
Efinitions t areſaid to be dangerous in law : : If 
2 the cauſe t may be attributed ro the mul- *E. omnis diffiniris >: 


o 
% ol 1 
- 

i/ 

. p- 
f . 
4 h 

- 


- cum ſuis ſequdcibus, 


pions, © For happily amongſt ſuch abundant variety of tur Cagnoli,Scalivts -Þ 
things, either we cannot difcerne: the true effence opinio, quedlex ifta 
thereof, for we doe not aptly deliver what we conceive, 12quitr de: definiti- — 


3 orelſe theſe perils being paſt, at leaſt in our owne opi- Ric REN . 
nions, yetare we ſtill ſubje&t totherigorous examination * L.neque L,nonpoſ=. 


of all ſorts of men, and muſt abide the doubtfull yerdi& ns . de Leyibus; 


. h 4.deprafven © 
of the ſharpeſt wits, aud endure the dreadfull ſentence«x 3. Clommarne: "9 
of the deepeſt judgements. * And t it is rare i if at the 9u«l.- Macagnang de 


laſt, afterlong and ſuperſtitious revolution, one man at juin": Pi in 


lealt among ſo many ſubtile heads, and captious conceits *C.quia diverſiratem + 3 
. doe not-eſpye ſome defect or excefle in the definition, '* awry en 


whereby the ſame may be ſubverted, * Which thing if it? 74 quod nemo-non 


come to paſſe, thenlike as when the Caprtaine isflaine, the farerur efle difficili- 


| mum, Dec; Cagnol 
&alii in. d. L. omnisdiffinitio. 8 Quum plura fine negotia- quam vocabula, I. 4. de pra(crip. ver 


k L.1.S j. f.de dolo. DD. in Rub, Sol. mr. ff.” Sane ut mirum fir videre, & ibi,.& ſlim _ 
modo pugnant inter ſe homines doQiſſivi in definiendis rebus, i Quod autem fic ſeribirur; *(Parum 
eſt, &c,) ind.l. omnis diffinitio, fic legitur a Budeo (Rarum eſt) quz Ieatiofociliue fandert port ens 
alias mancat ſermo {ubobſcurus. * Mantic, de conjeR. ule, yol. libex. tit.q. in fin. > 


C 4 ſouldiers 


5 apt words, < the weakenefle of our UN- definitionem proreg. © 3 


derftanding, and the contrariety of opi- fumendi puravir. Sed 
S } 2 probabillormiki vide bi 


The firſt part. 
ſouldiersare indanyerto be diſcomfited; or as the fonn- 
dation being ruinous, the bujidingis inperill of falling : 
fo the definicion being overthrowne, all the arguments 
drawne fromthence, and wharſoever elſe dependerhthere- 3 

1Qu8d 6 definitio- ypon, is id perill tobe overturned, ' No marvell thenif de- {| 
004 by ara finitions be reported to be dangerous. | 

| "Kcurfo,undequzſo  Butif contrary tothe common courſe, the definition 

illa magna periclicz- he ſo juſt, ſo perfe&, that it cannor be juſtly reproved, 

tio ſubrecſionis ? E- = this t definition, beſides that it is not perilous, itis fo 4 

milices occidi quor profitable, and foneceflary, that from thence as from the 

patianr except 3 roote, and fountaine, every Diſcourſe ought to take his 
OE nemee ipfz Deginning ; "the rather, forthat thereby [amongſt man 

rerim ( nempe ip os.) Up + wy y 

regul)nonideopro- other benefits iſſuing from the definition, * the whole na- 

_ _—_ Wh ture or ſubſtance of the thing defined, (which otherwiſe 

:n nos exceprs, for the abundance of the matrer thereto 'belon ing, may 
ae infinite) is plainely declared , and RD ow 

? words, | 


vilaec finition of a Teſtament above delivered, not'being right! 
Chee 


ho adde this Expoſition following. 

aliqui caſwsa.tegula Firſt, whereas a Teftament is defined tobe a luft Sex- 

: | ry Tye tence, we are to confider that this t word If, hath di- 6 

effe_ ſpeciale, & ic VErs fignifications intheLaw. Sometimes it is oppoſed 7 

_ x6gola-eric rw. in'£0 that whiclris wicked or repugaantto juſtice, equity, 
Non excepir, . HEXc . | % 
ille inglof.in d. L. omnis diffinitio, Quod nihil aliud eſt quam 6 dixiffer, regulalediguidem pare, . 
ſubverti non poteſt. Quare quum defimtio de quzhic agitur, adeo fir ſubjeRa periculo, ut omnino ſuk- 
verti poll, certe non magis crir regula, quam illud neſcio quod Carotium Benonienfe eſt definirio. F; 

® quod fingulos complexaciſus convertaturcum definito, Id qued velaccefiariumedic ad cor- 
"rey FR ittimarn definitionem contendit acriter Capers Contra commune, imma negans = 

corpariam<fie communem. in d.L.omnis diffinitio, * Cic.lib. 1, offic, quodramen Cagnolus incel- 

ligit de d6&nitione Nominis, non Rei. Cujus 6 vera fit opinio, '& nos idipſam. obſervavimus, dum 

quid, * qudtuplex fit hac vox Teſtamentum ſuperins tradidimus, * Ve argumentationes, quez 

; A-definitiotic deducuntur, quarum quanta fit vis & utilitzs, - copioſe '& eleganter Olden, 

locor definitione. r Glofl, & DD. maxime Cagnol. in d. L.omnis diffinitio.'Everard. 

lecomidefunictienc. 4 Quam Alciatus ſubſtantialem appellar, |. g. patergon. c. 2.perfe&tam Bartolus 

7 in Lyj.deichefimmo erſeRilimam, nec'in controverſfiam rev m, dixit Graf, d, $.rcſtam. 


and 
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le : 
ſame were not tobe obſerved. * As it heſhould will any L. juta fde yab hg, 


* or it he ſhould comand his bedy tobe caſt incorhe River hinsdevoms tne © Y | 


his goodst reſt, S quid * 
he ſhould command any ridiculous a&, or prejudiciall ful —_—— 
ouly.to his own credit and dignity ; asif he ſhould willhis " Ex0d.c.z0. 

buriall or fugerals to-be folemnized with May-games, or ;,&'*%: # de cond. 


mended. | £q 
g Furthermore t this word Jeff, is ſometimes taken for cond,inft. Sichard.in 
fullor perfett : » Some ay, whena woman hath gone her £2: 4 la. Go 


age, for full and perfe age, and ſp, juft waight, juſt a | 
meaſure, juſt number ; *for fulland perfe@ waight, mea- ali & vigeas criam 
rofure, nym er, © The tword [aff bei thus uuderſtood, ulr. yol.li. 3.45 
thatis tolay, for fullandpenkedt, allteftamentary defects* Bu.inde. tj £7, 
andimpertetions, are thereby excluded. Wherefore the *<f2.Sichard,jn Rub 
Teſtament ought robe full, compleateandperfed, other. wut CoCo 
wile being an yoperfet Teſtament. it is faid to beino primus, pare. bong 
fTeftament.. TIE | *,_ 1-1 TTiraquel- in Rep. 

L .f. upguam.. C,.de 


revac. donan. yerb. ſyſceperit, ubinon minus clogane or ahi | Aligenrer.docer quamdiu mulicr ui 
ferre yalear, -4 L, Filius tanvlias deleg. 3. #,Rebu#.; in TL pofts-rleverty -rICovarein Wick c 


exe. pri. part, 1.4. <ju(d. farinz eſt quad ibi dicityr, Juſkus exercitus; i a 
Gn ne Bonn goals Srow, Ile xe, till pon 
þor- Civil. * $ Ex eo.inftic;Qiburmo& ref infer OM 


The 


The firſ Part. 


INamiusgentia om- 
nibus eſt commune, 
. & per totum terra- t 


cialiter fir provi 
yel jure ſ(cripto, vel 
Raturo, vel conſueru- 


8 Bar,% alii in L.hac. 
conſv!tifiima. ;p ex 
imperfeQo. C. dc te- 
ſta; Boer, decſ. 2.40- CE 
sSichard. ind. Sex 1 
imperfeqo, 
1 'Vielius ia tir, de te- 
—— inſt, n. 29. W1 
Minſ. eod. nn. 5. Si- ; 

chard. in Rub. Je re £2 bet T 
ſta, C.n.z. 


k Infr,cad.part. S 9. 


"The t Teſtament is ſaid tobe im -rfect in two reſpects, 1 
viz. in reſpect of Solemnity, and in reſpe& of Will or 


world, oughtto takeplace, and isto be obſerved, unlefle 
by the particular lawes of ſome nations or 'countries, 


written or cuſtomarie, ſome other proviſion be efta-, 
liſhed or practiſed. ' Sothat with us it is ſufficient, to 
he effect of executing the Teſtament, that the will and 


rum orbemetiam ho. in —- 5 -. 
nee. minde of the Teftatordoeappeare,' by twoſufficient wit: 


(pre , - | pry F s 
fmnefſes: " Saving wherellands, renements, andheredita- 


ments are deviſed : for. then the ſolemnity of writing is 
alſoneceſlary, and thattobedone in the lite time of the 


dine. Zaf, in Q. Juſ, 
civile de x 8} Teſtator. » The t Teſtament is ſaid to be imperfect in 
WEntS. 1c Ceſpectof will, whichthe Tefſtator hath begun, but can- 


verb.proba. de teſta. 


not finiſhas he would. *1f therefore t whiles the Teſtator 


1.z.provincial.conſti- js in making his will, and whiles he yet intenderh to pro- 


cant. 
«Star, H.8. an.z2.c. 


rim 


\ Bar, Sichard, & alii 
in L. Hacconlultiſl.- 
ma $ ex imperfeQo. 
C, de teſta. L. & quis 
'ita.f, cod. tit. L. tus 
riof. C. qui teſta. fac, 


ceed further at that preſent-, either by adding or dimi- 
niſhingany thing to; or from his Teſtament; orby alte- 
ring any thing therein (as. conimonly men doufetopur in, 

ut out,and change many things before they make an end) 
?be ſuddenly ftricken with'fickneſfle, inſanity of minde, or 
other impediment , ' whereby he caripot then finiſh; of 
perfect the ſame, as he would andſo dye: this his Teſta- 


pol. ” . - . . . 
y Jul. Clar, Sreſtam, ment, being imperfect in reſpec of will, is therefore 
q-7. in fin. ; voyde, eventouchingthat which was done, which he did 


* D.,L.fiiſqui, &L. . | X 
furioſJaſ.& Sichard, intend then to alter, before he had made an end; 4 by 


in L.pen.de Inſtit.& reaſon of the defect of the Teftators conſent, 


ſub, Co 


without 
_ which 


meaning. 5 The t Teſtament is imperfect in reſpe&t of 7? 
ſolemnicy, wherein ſome of the Legall requiſites, ne- 
fary inthe making ofa Teſtament, be wanting.  Here- 
pon divers writers, ' have interpreted the word 7:ft in 
this definition to fignifie Solemne, 'that is to ſay, furniſhed 
th ſuch due ritesand formalities, as the law requireth. 
all the ſuperfluous folemnities of the Civill x 3 
law, are vaniſhed out of the Kingdome of England. On- 
ly thoſe ſolemnities remaine which be 7aris * Gentium. 
Which beingthe common law all nations or through the 
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What a Teftament or laſt Wilts. - - wn 


which the Teſtament isnot of any* yalue. Nevertheleſle, * Sichard, ld Lok 
notevery Teftament which is termed im inreſpe@ aire te Pr 
of will, 1s by and by wholly of no force : tor in many cafes, C..n.1. 


yeaand forthe moſt part, ſuch Teſtaments are effeQtuall, int. part.7.5 ij.  ” 2 


for ſo much as isalready done, as elſewhere moreabun- 
dantly is fconfirmed. | Ir 


16  Thereisyet talſoa further myſtery, or ſecret meaning 


17 of a Teſtament. *For if tit doe containe only a perfect *Br. in. L.jde teſts 


18 


themin their ſeverall kinds. ) Whereia nevertheleflet 4 
weredeceived, forthe perfeQtion thar is here meant, is an *Accurſ. & Paul, "ds 


included inthis word 1uft, in that it doth ſignifie full or 

perfect, which meaning is this: That the Teſtamentought. 

to be compleate not only in reſpeol ſolemnity, and of 

will, as is aforeſaid : but alſotharit oughtrto beperte&t in 

this reſpect eſpecially, that there be no want of any thing 

whichis neceſſary tothe conſtitution, and denotuination 

declaration of the 'Teſtators will, and want that whichis © Os IRR 
requiſite to make a Teſtament, it may well be termed a din. inprinc. Alciatus 
perfewill, for a Codicill, a Legacy, agift in reſpe& of i*, +. Tabernz de 


verb, ſig. f.Covarin; - 


death, &c. (they arcallpertect intheir * kinde :) butit can-'Rub; derefs exe: - 
not be termeda Teſtament, much lefle a 


eo muſca dicitur im-' 


luff, becauſe ſome aaa Ws did not perfectly appre- perfetum 


hend, they did repreh 
| : in Rab, de teſt, extr;* 
able toa Teſtament alone, but common to every kinde j. parc. n.z.  - p 


of laſt will : * for that they. alſo were perfect eve 7. Minſng. oo de tit: 


CY derelta; ord, - 


ablolute perfection, ſuch asnone other laſt will hath but @**-in-Lj-Jerelt.+- 12 
only a Teſtament, even that perfection that giveth both » paul. de caſte, ind... 


name, and nature toa Teſtament. * So that the defe was L-prim. 


not in thedefinition, bur in theirunderſtandinug. Tocons ,g.uun evlime 


clude therefore, this perfeQion eſpecially being here un- princeps) Bald. Ans: * 


derſtood by this word 1sff, which is proper and peculiar FEY yg # 


toa Teſtament, the definition remaineth irreprehenſible, cus viglius, Minſing,. 


and is agreeable to a 'Tcftament only, excluding-both Ju. Ge ceſt2.. ordi,-. 
Codicil, Legacy, gift inregardof death, andevery other {74 <etuceel: crea... 
; OE  * kinde | 


L.j.in prin.0.264: -* 


| perfe Teſta-* Paul. decattr. ind: - 
metit. This t ſingular ſenſe and fignification of the word 1. de reſt Necks By 
animal* _ © 
the definition, as not perfect nor 990d firrminor Ele. 
cotivertible witha Teſtament: that is roſay, not agree-? hanerNiaquir CEE 


of * Bar.ind. Lyj.dereſt, 


* Bar. (omniuth Les. 7 


A 


: - ment. 7Covar. in Rub, de tefh, ext-j. part, n.4. 


; | « Bar.in d.L.prim.de | kinde of lat will, * having every thingand wantin no- 
"Xa  Vighu © thing , which appercainerh to the cfſence of a Teſta- 

teſta. ordin. Initir. NENT ®., 

Corar.inRub.dere- Noyt if you will aske me what kinde of perfeQion, or 1 

| —anry err what ſpeciallching thisis, without the which che will how 

ulr.vol.L.rair 4.n 16. perfect ſoever otherwiſe is no Teſtament, Thavetoldit be- 


Grafl.Theſaurch.op, fore<, Itis the nimitig or appointment of an Executor 4, 
Rub. 6.4 wh extr. n. ( who in the civill law is called Heres - heire.) This is ſaid 
363. 4-fup.S > fo. tobe the foundation, the ſubſtance, the*head, andgis in- 
: Lf. 312-11, deed rhe true formall cauſe of the Teſtaments, withour 
L. pride vulg.& pup. Whicha will is no proper Teſtament ®, atid by the which 


cub. L. izrecespz only the will is madeat Teſtament. | 
per manusde, Si. Sentence. This word t ſentence is a generall word, and 2 

ol ganccinſtiver. hath many fignifications; it isfometintes raken for aſhore - 
w _—_—_— phy ſaying of a grave or wiſe man © It is fomerimestaken 
"4 or a decree pronounced by the Judge*, and in other 


lib. 2» C. 26+ Rroo e- , . 2 : £ 
Abridy, cteeten-20. places it is otherwiſe taken”. Itisrakenin this place for 
- Gr:lbrook & Fox, 224dviſed purpoſe, or deſtination of the Teftators minde, 
& plenius infr. pare. which yoren or deftinationof minde being reduced into 
459% _ a& (otherwiſe retained within the compaſle of ſole cogi- 
*De$ ante inſt, de s aig" > p * PRI HEWEe: 
leg-Haddon.derefor. tation, it isno teſtament butan abortivewill*®) is termed 


leg. ecclefiaſt, Angl. a ſextence by a certaine excellency ? : becauſe in t qur 3 
a9 yt Ts wry Ane. reftaments, we ſhould ſhewour felyes both wiſe and juſt, 
L 3. e. 9. aut Exc repreſenting as it were theperſons of grave men, and of 
curor cps 149 <0 juit Judges. Andt certainely if allthe a&ions of this life 5 
u | | 
nn re quam nomine differt ab eo quem jus civile nuncupat hzredem. infr, 6. park: fD. $ ante 
inſt. dedelega, 8 Weſen. in parr.tir. de teſt, f, k L. quod per manus ﬀ, de Codicil. Brooke. Abridg. 
tit, refta. n.20. Plowden incaſu inter Greisbrook & Fox, fol.376. Haddon. ubi ſapr, i Videinfr. pare. 
4. SS 1, 2. * Cujus generis ſunt ſententix Ciceronis, Proverbia Salomonis & aliorum hom'num 
cam Philoſophorum, tam Thcologorum dia memorabilia. ! Paul. de caſfr. Lancel. Doc. in. j. 
de teſta. ® Velatipro opinione,proprrſuafione, Corarius de com. opin. in princ. DiRionar, Cale- 
pin, verb. Sencencia. Quandoque ſumitur pro pena A infliaa. Fran. inc. fin. de confti. 6. fir, 
« Juſtaſententiaquid Ggntficer, breviffime & elegantiflwe (ur ſemper ſolet) zquiſſimus ille juris in- 
rerpres JohannesOldendorpius, Hoceſt finquit) veraac omnibus modis abfoluta animi deſtinatio, 
G ad alizs in vita deliberationes conferas; longe cxcellitomnes. De adion. chfl. 5. in princ. 
© Bald. in. L. quidam cum filio fa. f, de hzred. inflic. Trac. de ConjeQurae, Mente teſt. def. fol. 1 4. 
©». n 6.ubirefert cam eff: voluhtatem abortivim quz confiſtit in intenrione & non ctiam indiſpolitione. 
”  Quodforraſse fuitin caula, quod Anglus quidam vertendo diftam definirionem A latino idiomare in 
= , vulgarenoftrum fictranſtuſic. Juſtam ſententiam, A tr8e dtcierarion, Termes of Law. Verb. Tefta- 


ought 
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What a Teftament or laſt Will @, We 
ought to-be. performed with wiſdome ,- and conftaticy; _' 
if norhing ought to be attempted withour carefull conſi- -:, - + +. 
deration, and due premeditation4: how much more ought" Cic: lib.r. office; 
thelaſt at of ourlife, ourfarewell tothe world, the meet: dc acions 2 

wh : : kts Þ; 5.in prin. ; 
moriall of our immortality, '* even our teſtamentsand laſts adac gies a | 
wils, tobe framed with deliberation, ſeaſoned with diſcrs-)vi | faciatus Gein 
tion,and builded upon ſound and conftant determination den CEIITID) 
! without the whichit hathneither ſhape, nor favour; ofti; &6quiddi 
a teſtament, noris ableto ſtand forereftamenr; when ir Þ!i2 nobis: ane” 
ſhall be triedorproved in theformeof Eaw* > : 53t Een 9. 1 

Sceing thenevery teltament-isa ſextence, we may note 9uotin ciuſain mg; 
6 divers things... Firſt that t ſuch perſons as have not the®"* wer, 7 it 
uſe of reaſon or underftanding, as mad folkes;'or idiots, hanevitiigancs 
are juſtly excluded from making of reſtaments:**for their wucari velit | 
devices being {full of folly, :rheir deeds muſt needs be. Cotta: PIPER, + 
voyde of diſcretion, andtheir wits being fenſelefle; their Jun. conf:3 ons 
words arc utterly unworthy the nameof afentence; how; "1*0-ontxruhy.”. 
ſocver ſometimes, more by chance then by cunning, 'they*quidde reg. jur. 2 
may.ſceme toſpeake wiſely *. - "737, Vide) intr; pare, 8." 
7 - Secondly, tthatalbeitthe teſtator be ofperfet minde 2 $oobets &s, 


Dec, ia-L. - 
reſta. 


and memory, neverthelefle if he ſpeak any-thing, eitherfurios. c. gc 4 
unadviſedly,or incidently, asif a man when hes in perte&tconca Jo. Andr, Pa- | > 
healch, being demanded who ſhall be his Executor,or hive gy ue 259d 3 
his goods after his death ; (which queſtion is very eommon td. exr, cuga ent +2 
amongſt ns he forthwith nameth ſome perſon; =: ramen ur im. | 
to whom he faith he-will leave-his goods after bis death*> Lentils ene 


is that perſon named to be admitted Executor, nor to have 2*i"ſlirde mil. reita, 
24 kis goods? unlefleitbet proved, -thar the teRtatoratthe'1).” :./ quod-yideas 
time whenthe words werefpoken, had Animum Teſtandi, vin & periegaras? 


that is to lay, aminde or purpoſethen and thereby to make;Ftw P. 
his teſtamencor laſt will. -Which minde and purpoſe muſt cats. goers © | 
be proved by: circumſtances*; (for words alone-are nor?Þcingue & quod 


cient®:) as thathe framed. or ſerled bimſelfeſcrioully*GEnp's pla 7 | | 
to. the making of-hislaftwill; being then perhaps very Inſtir; de reſts; will = 
or requirigthem which were preſentto mat DE: bene os 

+, neſle. 4 


14: | I 77 Farr. 
' © » Goff C15 of & DD. in d. nefle of bixnll Porta eh aces even a5 the re of 
E - Ive Cnoch res C; lives vately, | or extraju L 
Jy Ee toon of anyſute, is but a predieaion of = £4 
which is likely to enſue, and notthe ſentence itfelte, or fi- 
. & fligylatione Ball judgement whereby the controverlie is. decided * 
Sa kane. ar Sf * (which entence ought tobe pronounced judicially, after 
= = due examination of the cauſe: *): Sowhentthe Teftator 
Rb: Ng A L. dath only foretell, wbomafterwards or at ſome other time, 
: oh es va. 0 dothintend tomakehis executor, or toleave his goods 
a ns | nto : This is but a ſfignificatiex: of a-furure ac;:*and fo 
* Par Fab alt. nothbe Teſtament it{elt, whereinisrequiredpreſene and 
Gros lib x PEA conſentt, Muchlefleisthat.to be taken fora Te- 
oall.4: Carnal. ent, when asany man rafhly, boaſtingly, or jeftiogly, 
149.v0l.z, affirmech that he will makethis or that man his executor, 
ages when he hath no meaning atall,” neither atthattime, nor 
x A\ciat. partrg- lib. any other time to-make him Executor 5. For without 
2: 413. Paiſ-eonGl. meaning, or conſentof mine; the Teſtament is altoge- 
| noe ther without life; andis no mere Voltaczenezhens por 
| Ba. dereg. jur. TEd Lion, isaLion. 
Tn. 3. 1 1H bicdly by this that zTefiamenc istermed a ſentence, 
6 $.4h theres aturchex conſideration offered to our underftand- 
WP ing, in.reſpeRof theanalogy,berwixta judiciallſentence 
= bs '- and a Teſtament. Of Judiciall tſentences, thete betw0: 26 
* dit, de ſent.. &in-forts.;, the one /mterlorutory ; the other defimitive . Anin- 
rexl; om. Jud, C. texlocutory ſentence isadecree given: by the-Judge;” be-: 
| ISprovi:deſangene- twixt the; beginning and ending of: as Free] LORE 
"M Choe ſomeincidentoremer ergenteueſtion A "2 
pecul. ,ubi Si ſupes- is,a finall decree, whereby principeteradoan contro-: 


2 - rejuc T pum fla ;- Verfie is. decided, in condemmig or abſolving rhe- oo | 


6 yrs Slin. rrary effects. The one of thern, that is roſa the ſanteitoes 
L. Judex de. re jud: #Wfordocwrory, may be: revoked\dt aty/ time ſolong as the' 
4 genBin el #L. principall cauſe dependerh undecided +.- Bar the ſexrence- 
nnd CnG- und juſ. be definitivacatnot: berevoked|]”®;. 'The't Teſtament of any, 
r0aferrenceins 
if magh a o erm as tags | 


its. abi ;farim fn mep;ſo es hedweth,myyibec 
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Tha «Totem Tf Wills, > m—_ 


and a; ofras the Teſtator will, whileshe liveth, evenan: * L4.de Adimenley, 
rillrhelaſt breath": and of theſe the laſt will prevaiterh'*, j;© Manh=. de ce- 
Burafter hisdearh, itis om_ red ta ſenrence definithve®, »5 poſteriore Infſtir, > 
and as it cannot be "rxvehod by the dead man, ſoou Fo uid. mod.ceflnie 3 
| not to be revoked by any ot , darobſerved as alaw?; , x, Foray ny os I 
and executed as the ſextexce of 8 jadge:. And theyareco mo go ; 


be puniſhed that doe hinder theexecution of theſaimne?. Wt 4s : J 


It followeth in' the definition (of our will) Concerning rc. Staue. de reſta, || 
cant, c.ſtatuimus cod, * 
- tit. | provincial con- 
ſtirue, Ebor. | 


2 this word wil, Ittis written;''thattheiwill or mean 
the Teſtator is' the Queene or Empreſle ofiche 
| ment*, Becauſe thew-{dothruleand governe the Teſta: | 
ment, etilarge and reſttaine the Teſtament, andine . 3 
reſpe& moderate and dire& the ſame", and is in deed »L.in Ts | 

3 the very efficient canſs thereof *, 'The t:will E. 
and meaningofthe Teſtator, ought beforc allthingsro! ry ops a. 

fought for diligetitl and being found, oughtinanywile * * Wet in tes I 
Er Fre fre | it cnghe 66 6 fo c bs Ve wk 
4 carneftly as ihe Honber focka he his game *: and 't asro'the g, 
* cred anchor oughtthe Judge tocleavenntoir,pondering * 
a the words, ber the meaning-of the Teftator*, For 2**<- n 
honghnoman be preſumed to think otherwiſe then he 144; vol.z: 
— for the rongueisthe/utcerer or interpreter -of 'S.0oftra 
heart <, yercatnorevery matrutterall thac he thinks F512" <=1 3 
eth, and therefore ate his words fabje& to his meaning, : rum de ſup leg AM, + © 
And as the minde is beforethe yoyce, (for we conceive verb, gel > [ 

' before we ſpeak)'{6is itof greater'power ;, for the voyce '*' 'F 92 4 

is to the minde, as the ſervant is tohis Lord ©. Here « D.L. Lebed., "3 

mipht produce my authorities and manifold exzm "TY 
for che confirmation of this point, which nevertheleſſe... ' : :. 
Fhold moreficto be /handledetfe wheres. after the tude 7 92 7 

.- ous readerbe better itiſteu@Red in other material parts of. © TY 
this diſcourſe of more exfiecomprehevfion atid digeſtion; . , --» .? 
which method: if 1 ſhonld not-obſerve I-might fa inzo —_—_— 
Scylaor Carybdis, leading the teadet into difficulty oritito. ..,. — 

: deſpuireof attaining that which ispropounded, Fotwhich. 4+ 27 

i is encelicncly wiitten by' 11ſtinian : $6 To 
rudem. 


_; | rudem adhuc & infirmuns animun fludioſi multitudine ac vari- 
2 I 3 erate rerum oneraverimis , quorum alterum , aut deſertorems 
* udiorum efficiemus, aut cum magns labore ejues fepe etiam cun 
diffidentia ( que plerumque juvenes avertit) ſerius ad id perau- 
Wage . cemme, ad quod leviore via duttus fine magno labore, & os ulla 
« Lib.r.'Tnitit, eir.de diffdentia meturius perduci potuiſſet *. | 
"Jo. &jure. $1. Where itis ſaid inthe definition, of our wil, the inter- 
| preters doe gather by this word ov, that the Teſtator 
' ought toenjoy allliberty, and freedome in making of his 
will: that isto ſay full power and hability, to with all 
| + Mantic. d4conje&, contradiction 'and countermand. © And therefore t if the 3 
ule. vol. lib-r.tic.z.n. Teſtator be compelled by violence, or urged by threat- 
72m: 9 -  nivgs, tomake his Teſtament : the Teſtament being made 
{k.x, Qued me, cru by juſt feare, is uneffecuall. * Likewiſe if he be circum- 
fa. Lo, Siqus al- vented by fraud, the Teſtament loſeth his force: zforalbe- 
; pence F = 'it honeſt and modeſt interceſſion, orrequeſt, is not prohi- 
«D.L. fo. Siquis = hited , yet theſe fraudulent and malicious meanes,wherc- F 
Ry —_ *. by many are ſecretly induced to make their Teftaments, _ 
> Older, de 1400. areno lefſ-deteſtable, then openforce *, Fs 
_elafl. 5. in prin. & ' Moreover by t occaſion of the aforeſaid words , owr 33 
4+ 475 o4y £29 will, the writers doe colled that the Teſtator, muſt be 
£ deteſt. & L. yo juris, that isco ſay, afreeman, not in ſubjecion, as 


ors ___ , bondmenand other-like perſons', of whom mention is 
2 pare2'7** made hereafter*: which have not liberty to makea Te- 
| 95} AE-BY Cade ftzment. | . | 
—_ Bar. in L.. quidam. Liſewiſe t bythoſe words oar will, are excluded thoſe 34 


F dercb. dub. n.7. wils which depend of another mans will'. Wherefore if 
Bald.in L. Executc= che Teſtatorſhould referre his will tothe will of another : 
wy E-d excep.r; ASif he ſhould ſay, 1 give thee leave and-authority, to ,, 
© Geo, & Franc. in.c.. Make my will, aud to make Executor forme who thou ,, 
| 6. parr.dereſia.6.Þa* gvife 8: If hereupon thou didſt make a willin his name, ,, 


xp" 7 + bg and didit namean Executor forhim, yetthis willis voyde 


E ar. -. _ Anlaw®, Forasthy ſouleis not my ſoule, Tothy willis not 
b. 6485Z4 Y par 's my will, nor thy Teftament wy Teftament”. . 
t © L.caprator.C.le mil, Furthermore by force of theſe words, of owr will, the 

= teſt. Pariſ.dcon. 38. t Teſtament being termedaſemence, differeth from thoſe 37 


_ pg | other 
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What a Teſtament or laſt Will we. od 

other ſentences which are not of will : thatis toſay, from 
that ſentence, whichis the ſaying of ſome grave man : for | 
that isnotaſentence of will but of reaſon * ; and from the * Paul. decaſtr. ind, 
ſentence of a Judge, forthatisnor aſentence of will but 156 a#. 4 
of juſtice ?. And howſoever the Teftator maydeclare his Lancel.decind. L.j. 
ſentence, that is to ſay, his Teſtament, as he will4: yerthe dla 
Judge may not pronounce hisſentence ashe will*:. buthe ;, _—_———y ot 
= judge according tothat which is alleadged and pro- Manic. de conjee, 
ved*, (alcrhoughperadventure asaprivate man, he know op roll Cal 14.8 
the fametobe untrue) ſaving in certaine caſes*, which bes- Ju. re ery, pe 
cauſe — impertinent tothisdiſcourſe, arenot' here Pe —pgs vegkes 
to be handled. - | | OY 

It followeth-in the definition touching that which 9%" i: | 
would bave done after our death. By which words, a Teſte. is interp. Coriſ. 
ment differeth from allother ſentences, proceeding from br wenn" 
our will, and from whatſoever actions which take their c-1. Georil.Diſpurar. 
effect in the life time of the Teftator *. For t a Teftamene Fg SR Le- 
reſpe&eththat, whichis tobe performed after the death % Cancnifi in my 
of the Teftator, and therefore ſo long as he liveth, the  offic. ord. extr, 
Teſtament isof no force; but doth take his ſtrengrh,and 7 Seca ind. 
isconfirmed by the Teftators death*. By theſe wordsab- Gog, in tie, de refta, 
ſo we may collect the material} and the finall cauſe of *'*. Inftic. Cover, 
every Teftament,” Which thing becauſe. I have more — _—. 
amply inlarged hcreafter, letthis fuffice which hath beene *L.4. de Adim. leg, 
; , forataſteonly of ſuch fruir asgrowin this Gar-*<Manhz.deceh 


| mill, extr, 
The definition of alaRt Will. 


1. What alaſt Will 6. 
' 2. Whereinthe definition of alaſt will dorh agree or differ 
with, or from the definition of s Teftament. | 
z of the difference betwixt the two words Lawfull and 
aft, 


4- Of the difference betwixt theſe two'words Diſpoſition. 
and Sentence. | 


D Fiiij. | 


The firſt part. 


$ 111}.. 


Laſt Willis thusdefined : t Yl:ima weluntes eft r- | 
abs) /egitima diſpeſitio, de eo quod quis poſt mortem fiert 
Y velir, © A laſt Will is a lawfull diſpoſing of 


*Francif, Mantica de | 
that which any would have done after death. 


conjeR, ulr.vol.lib.x. © 
tit.4. num.18, 


nition of,a Teſtament, ſaving in two words;-that is to 
ſay, in ſtead of juſfa ſententia, a juſt ſentence, whichis in 
| the definition of a Teſtament, here is l/egitima diſpoſitio, 
- dSupr.$z2.&$z.  a-lawfull diſpolingÞ>. Now if we ſhall conſider the diffe- 
SF EEIN rence betwixt theſe words, juffe ſententie, and: legitims 
diſpofitio, then ſhall we underſtand the full difference be. 
twixt a laſt Will and a Teſtament, (either being under-. 
ſtood according to.this definition) forin the reſt both the 
definitions doe agree, and that which hath beenc. or may 

beſaidof the one, mayalſo be verified of the other: . i - 
Lewfullt and js# doe thus differ : this word /awfall hath 3 
not all the fignifications which be included in the word 
jeſt. Foralbeit by this. word lawfel,' is excluded whatſo- 
everis wicked, or whatſoever is contrary to Juſtice, Piety, 
or Equity: or contrary to good and aholefine manners,as ' 
« Spiegel Lexi. virb. Wellas by the word juſt ©, And although the word, lawfull 
" legnimum. may alſo fignifie folemne, or furniſhed with ſuch due rites 
«Glof, inc. eonſan- AS Law requireth, ' {as well. as the: word jult doth, albeit 
guinci de ſen. & re. alſo that the word lawfull, in ſome ſenſe doe ſignifie per- 
Jud extr- & ule. de fECt©, That is to ſay, not wanting any thing which the Te- 
ſervi, ruſt-prz9. verb. ſtator meant to utterf: yet it doth not ſignifie perfeQ in 
+ an: 9-4 ppg ſuchan excellent or ſpeciallſenſe as doth the word-juſts, 
e Mantic:de onjee. thatis toſay, having ſuchperfeCtionas is requiſiteforthe 
ulr. yol. 1.1, ti.4.n. forme of a Teſtament, and isproper tliereunto; namely, 
och  theappointing of; an Executor, by the which forme a Te- 
ftament differeth from all other laſt Wils, of what kinde 

k SupraS 3.nal9. ſqeverthey be, | L 
This. 


Thist definition differeth not from the defi- 2 . 


& 4Þ.3 i by 
« '. boeFos Bak SS, 


What a Teſtament or. laſt Will a. f Fo io 


_— ——_—_— 


This word t d:Poſitio is ſometimes taken fora quality of 
che minde, orunperfect habit, that is toſay, an inclinati- _ 
-on or iaffetion. Inthis place it doth fignifie an aCt pro. 'Jo. Cafis Oxay © 
cecding fromafirme purpoſe or * reſolution, like as the Te%: diale. jj)  » 

- wordſentence'inthe former definitioni, Andalbeit this | Maneic, deconied. 
word ſentence, ſeeme to inſinuate a greater heed, or a |. vol.lib, x.cir.g. 
morediſcreet conſideration to be taken inthe diſpoſing of Supra $ 3, N,z0.;- 
that we would have done after our death, thenthe nature 
of this word diſpoſition doth-inforce : yet no laſt Willis . 
of any force , ſine animo diſponend; , no more then is the 
Teftament ſine animoteſtanarn, © | rd infra. part,2+ 


The definition of a Codicill. 


1. This word Codicill ſggnifieth 4 little Booke, 
2. A Codicil rightly defined, _ | | 
3. How tbe definition of a Codicill dothagree with the defini- 
tr0n of a Teitament, or differ fromit. | | | 
4+ The ſignification of tbe word juſt in this definition of 4 
Codicil, I. | 
5. 4 Teſtament is called a great Will, and a Codicill a little © 
6. A Teſtament and 4 Codicill compared-to 4 Ship and 4 
Boate. 
7. Of the invention of Codicils. 4 <3 It 
8, Codicils may-be made inwriting or without writing. 
9. Codicils may 'be made, rither by him whithhab made 4 2614 ©. 
Teſtament, orwhih dyeth inteſtate, : 4 
To. Who muſt pay the Legacies given in a Codicill, by hins B 
whichdyeth inteſtate.) | o J1+ JL 
IT. .Codicils be reputed part of the Teflament, whather t: 
be made after, or beforethe Teſtament. ; 5 ” 
12. Coatcils and Teftaments doe agree inthe efficient cauſe : 
but they have contrary eff ects, F 
| D 2 dv, 


| ho 

Fn 0dicilles, a Codicil, -isadimnutive of * Codex, 
NG a Book, And ſo this t word Codicil being rather * 
$I Lative then Engliſh, doth fignifie a lictle | 

contents tabulari > VI Bookor writing ; * the reaſon wherefore it is 

_ Pda cers ſocalled, dothſtraight-wayes appeare. 

ad ſcribendum, ea- A Codicilis diyerſily definedof divers. In my opinion 


_ omen itis t rightly defined after this manner ©: Codicilius eft vo- 2 


commodior ſuccelſc- WW\#4815 noſtr.e juſta ſententia de eo quod quis poſt martem ſuan 
rit uſus, Olden, Ce 3» fer; weltt abſque Executorts conftitatione. * A Codicill is a 


ai 4 int. f : > . 
dy) Lex. juſt ſentence of our will, touching that which any would 


verb. codicil, have done after their death, without the appointing of an 


Ly Rub. inſt. Executor, Which definition t doth agreealmoſt word for 3 
Sicenim apleriſque WOrd with the definition of a Teſtament: ſaving that ſome 


dfinitur, wr ficulti- words are bere expreſted, which are there omitted ©, 


ma voluntas minus . rus . 0 
ſolennis abſque ha 42/486 FXecurors conftirutione , without the appointment 


redis inſtcucione, Of. an Executor. By force of which words the Codicill 
Que definitio vixar- jg grade to differ from a Teſtament: for a Teſtament can 


telligam Oui differar BO NOTE Conſiſt or be without an Executor, then a Codi- 


codicillus a legato, Cil can admit an Executors. By the t ſame wordsalfoisre- 4 

quam  ifud v:02- ſtrained that ſpeciall ſignification of the wary =. which 
abſque hzredisinſti- #1 thedefinition of a 'Teftament, importeth that fiogular 
rwwione, nec magis nerfetion and proper forme, whereby a Teftament di 


% 


—_ _ ea reth from all other kinds of Wils>, For here this word 


codicillus. Paulus de Joſt is not only. deſtitute of that peculiar ſenſe : bur it 
efv.in L,jdetci.f” qothnot ſo muchas ſignifie folemne, or furniſhed with Te- 
© exe, par.j.n,z, Rtamentaryrites orformalities i, Fora Codicill is an un- 
. * Mantic. deconjeR. folemnelaft Will *, Sothat by the word joff in this defini- 
- -— "2 CI tion is excluded that which is unlawfull, and that perfeQi- 
cInccllige, -direas, on only included, which may ftand-with the nature of a 
nemoblique ſeu per Codicill!, Whereupon t the Writers conferring a Teſta» 5 


X .* . h & | : 2 O : % 
aayinn race mentanda Codicill together, and perceiving oddes 
relinquitur. S Codi- « . . 8 . 
- cillus inſtir. de Codicil. Adde Vaſq. de ſuccefl. crear. lib. 3.S 25. Vbi regula extat. Ampliationibus 
oe, & ſex Limitat.ornata, *De qua ſupr.$ 3.0.19. Ming . Inftit, de Codici}, * Graff, Thefaur. 
com, op.$+ Codicil. in prin, ! De.cujus vocabuli Sancoione fo, C4 lle3.. _-_ 
| twixt 


* Codicillys 3 Codi- SF 
ce. Codex rurſus di- $5/ 
citur 2 caudice, liquis | 
dem codex (ignificat 


What a Teſtament or Jaff\ Wit &. 
betwixt the one and'the other; they call a Tahg mentia® Adinr & © 
6 great Will, anda Codicill a little Wilms pa eſtan * nab. deep, 

oy neuen to _ p, and the Codicilltoa —_ p Co eard. inRab. 

commonly tothe Ship: :And thy: afiaty+ v Ie 
becauſerhe Codicitl ic torgble tg: foltiinerhot bet as in Rube Comal 
thenof an Executor,” who te roſenring He perfongp he ary 
Teftator% dothas it-were (l e is fined rene 2s Min 
cryin World upon his ſhoulders) bearey his tacks, ſize Rub deere: 
Cowbole tnafloand/we bt of all:the 2nd Catyel: Do.8& Seug-1i 
chdid betoig Geccaled, randou whole necks” 1+ Heteticg 
arelaid all theadtions; which either mightbe ittend d > 152 ur hi Cage 
gia the Teftator by others, Oragainſtothers by the Tecimer co eaine 7 
forts As alfobecauſerhe Codiciltbeing ( isT haveſaig\ IL; lards inf 
an unſolenont left vil,” eand lomate: eomaie, alt thoſe 86. ined 


ch erhetal Maſt broad Sores cher an el re, 
«great Ship, wich the burchen where o Le nn gr0? A, 
7 Gr moment wy mp {, Added when t Codi ; CR [ never; | 
fy, infleadof a Teſtament, wher of Fs Ftisto jean els us 
Rotem tomake g —_ by reaſon of the manj. *Perantur ſlant. 


12 "DF reli, Obſt 
: m ; COAL 
is any thing was omitted in ſucha Fefttitienr wir enn © Nemge ut condi. 
h— tor ewaon, - Ang roi) par irs, will hthe Te. entinonutcibi fo. 
- pon r VICE, would der : uch; ' uſus.Of MI | 
hoes re Teftament, waSalwayes done by => in 076 77 Code pe 
* AnEthis was that reaſon (whereof 7 Hoke before) fo fAlide codieil. 


bats coy, ale ee akin otined # Codcil:7$ Vin eto 


ttle Booke ors | conficiui | 
C : mY . 4: Xe WITCINg, © | +: .cooficjuntur in 
- SR ling? the divers kindes of Cotdicik,althongh'it Cojiciuslnn —_ 
cils.; 7 ome, thattherc he ſach two kigae fre a icil, C. 
85 there is of T Dis," aries Y Cod far: Yo Vaſq: deſuccel.cre;* 
EE 1) TePart, thata Codicill Theſaw, com.op.$,” 


3 m ay codicih,n, ro, 


— 


ASE T) The firſt. part. 


»Gloſ. in Rub. de may be made eitherin wririvgor without w__ b - 
ele). Colinknga Moreover itis granted of all, that a t Cadicill m_—_ F* 

| ene made either by him which dieth inteſtate,or by him which 
codicil. #quamri$3- dyethwitha Teftament<. Hubs 
bulvedica codicillos "1 the t' Codicill be made by thatperſon which dyeth x 0 
ne ſoriptis ow co- inteſtate: | the Legacies therein given-muſt be (payed by. 
SioNus fir parvula Rim, that ſhall haye the adminiſtration of the gaods of the. 
** conficiuntur in deceaſed, asif he were Executord.' In ſamuchrhatif the 
prin: £.de jure Codi- Codicill were made long, before the death of —— 
61-5 non tant in- row deceaſed, whoafter the making of the Codicill did 
1L. abinteftar. f.de begetachilde, to whom the Adminiſtration of —_—_— 
codicil.$noncancum j, committed, (whether he were borne during his fathers 
—weryer 336ru = life,or after his fathers death) heſtall be [charged withthe 

* D. L.ab inceltar. L. payment of the Legacies, asif be hag beene. borne when 

6 quis, Sſcd er 1: che Codicill was mades. - || 

Fe Mncrs, If the t Codicill be made byhim which hath'a Teſtas 1 


Jare codici].Minſing. 


- 


in D. $ non tantuw. ment; then whether theſame were made before or after 
Jaſ. Sichard. &aliiin 


* -L.4.C. de codicittis the Teſtamencf, it is reputed for part and parcellof the 


fL.'conficiuntur, #, teftaments,and is to be pexformed afwellas the teſtamenr;, 


de codicil.de Cod. unlefle being made before.the Teſtament, itappeare tobe . 
3 Vigel. Method. jur. 


HL ps- 6s Lid: 9-c, LILLY wn. Teſinmnens, or be contrary to thatwhichis | 
| 33.in In.  contal 1 E 14 . "2 bg 33 # fo 
Minkng. po. g19# * Codicilstand Teftaments doe bothagreein the effici- 12. 
inftir. de codic:l. ent cauſe (as they doe in divers other things :) Yetnever- 
'Roland. B, non. de thelefſe they have many contrary cffefts*, They agree in 
arte Notari. 9®1.'©- the efficient cauſe, becauſe every perſon which may make 
fert.q.caſus,inquibus | odicitl;. xond-whod 

convenit codiciltus a Teſtament, may alſo make a-Codicill; and whoſoever 

cn TS Pate cannot nakea Teſtament, the ſame perſon cannot. make 

F In lib. : yem ap- 4 Codicill!. | ; ; £Þ 
pellanr, Flores ulti> They haye divers contrary effe&ts. For firſt, wherea 
marum yoluntau, 11G man can dye with two Teftaments, (becauſe the latter - 
oQo numeranturdit- Pp FR 7s | | 4 
ferenitix inter, codi- doth alwayes infringe the former ®:) Vera man may dye 


 cillog. & teſtamenca, with divers Codicils, and the latter doth not hinder the 
quarum tarnen pars 


n —_ 
maxima Jam eſt cx- former,, ſo long as they be not Contrary . Anothercon- 
rin&a, ! Bar, & aliiinL.z. deleg,  j. Graf. Theſaur.com.op. $ codidl.n2.qui-affirmat bec procede- 
re non ſolum prohibente jure, ſed etiam prohibence ſtatuto reſtari, = $ paſteriare Inſtir. Quib. mod. 
reſts. infix. » L, cum proponar, C.decodjeils ; 
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—_ is this, If two A be = 
= not appeare which _ acne nh ER Cain an 
eftaments are yoyde *. But it two icils be rms 
ir pave be knowne. which was firſt le, and.008 _—_ WO, 
the ſame thingis given coone perſon in one Codicill, 
1 to another perf i in another Codicill;- the Codigils are: /;,; 
not yoyde, but the p. ' therein named oughttodivide | 
hat thing betwixtthe _—: &DD. ind. 
— _ _ Finally, iristo ek that there berdivers words Em 
which are common,,. or.indifferent. eitherxo- make @ Ch-'o»..5: codicitius Kyo 
dicillor a Teſtament. Jn which! caſe whether the Judge org han. op. 
6x voagi fora Coniolitng a Tonk] is a "Lot, parre4.S 9. 
ed 7 | pas” | 


* LETT: ii 111t! 
Tedefinicion of aLegay! wh 


1. What & : 4 Leg 
2» Ferre thin nn FD nl ati 
Js Hoey Bag oce of. the 9 of the Teſtator. 
«a _ aL = Hf fromagift, inregard of fr 
or from other pr. MTs 
5» Not lewful for the Legatary 16 take hu Legacy by bis 
awne ſole authority. - b 
6. Legacies payable aſwell by the Adminiſtrator «s ” the 
Executer, 
7. Divers kinds of Legacies mm times paſt. 
$. The diſtineHion of Legacies confounded. 


$ VI 


Ty Legcy pron_ entwadeh hoe Gums - oo 

$9 Lawyers, a Devsſe*)isT a giit _—_— Tearmes of Lav; 
ceaſed, to bepaidor performed bythe Exe. ig T7 7 Indie Aloga 

> cutor, or Adminiftrator®. Therebe other de-' 

Snitions of aLegacy ny doe willipgly o- - 

mit, 


4 . 1 T'he firſt-pars, _ > 
«Conftarplvt py becuuly ah warp precky Whereint ——_ 2 
eo a1; Ex PECi to benored i? wn oi w 2162 jk 
aha Termini | Firſt; /inthatit is called 4 gift, Joh chedar ir tip 
Julinianiquarkul-ceedeth of the meere liberality,, Y 
alter 14m rencavice” GEAd 4D; and conſequently Nas og is not x _ 
—_— ſed fruſtr _ 30.3 197JO0K 3 11 heal cekarg 
quidem ſudarunt om"; Sarghaly;int ivisfo; itt diforeth 
falta 9 2uPeE 2: ny. Not only chaſe which are called Deeds'of þ { 
Tam hara camnonper ſend executed it the lifs time of the Donge: Sucdlfs from 
» SEP thoſe 2ifÞs which bemade ii-ronfideration of teeth; wherein 
D., Gemilisthe things given; 'art delivered by rhe-TeRtatorin hilife 
Oxon Le-rime, tobecone their ownto whom they are delivered, 
8ion. & BpiſtoLc, 1D Caſe the Tcſtator dye*. For Legacies are not delivered 
24,1 5216, Fe by the Teſtator, butare to be payed by ” Executor, or 
Rmnnye- 6. tire AdminiſtratorZ, 
leg D-- Andthirdly, [$tcauſe the A egacy i I paid by the 
Nat. Executor or Adminiſtrator, ( as appeareth by the definj- 
Lj.Quoram lega.f. on) itis noted, t that itis not lawtult foexthe Legara pos 5 


Tb ns dubium,de le- 


a.C. & ibi DD.Per- tO take his Legacy by bis owne folecauthoritiss, - ( 
wins, tit.ceftac.7.70l- che Exccutor may of his owne' machoviry\ enter"to xbe 
TD 05 ad dabinn goods and cattels of the deceaſed}, >) otherwiſe if 'the 
& Sicharibid.n. 2. i he Boon to be his owne carver, and _ _— 
Una Ov the of:the thing bequeathed, withoucde- 
ic, T_ *X _ : livery or conſent of the Executor, he thereby loſeth bs 


ra 6. $ j. & ij. a =y 
Dr " is dubium, Legacy: Except certaine caſes, where hereafte 


C.delega, , Fourthly, in that here is mention aſwell of the Admi- 
k Infrapart. 7. $ 22. Niftratoras of the, Execator, the mcaning'is;" phat t nor ; 
_ Infin, | only thoſe Legacies are-due , which-ace: frjn-2 T'efta- 


ment, whereinis appointed an Executor, and where the 
party doth nor dye inteſtate : But thoſe Legacies alſo 
which are left in a Codicill or laſt Will, wherein no 
Executor isappeinted,” and where the | 
$09 mob, ftate'; which Legacies as they be.due, foart-t: 
d& Codiell. *  ableinborh para inthe one <rw Executor ; and rk 
= Bod. $ non auem othercalo by the Adminiſtrator ®, Nay-more then this; 
eg ifany Legacy-bolefe in a Teſtamont,” although the Exe- 


7 Es CUTOT . 


© -- The firſt Part. © + 
downe verbatim that which I finde written by thar learned 
and no lefſe religious man Doctor Coſen:(asEtakeit) in 
that worthy Worke, intituled, 4» Apologic for ſandry pre- 
ceedings by Iurifdiction Eccleſiaſticall, -part. x. cap.3. vhoſe 
wordsaretheſe: An Executor may fue another ina fpiri- 
 tuall Court touching his 'Teſtators goods :- in this caſe, 
viz, If a man deviſe or bequeath Corne growing, or goods 
- unto one, and a ftranger will not ſuffer the Executor to 
performe the Teſtament ; for this Legacy-heſhallſnethe - 
- : a T.4.H.z.ceferente ſtranger for it in, a Spirituall Court * : Butif amantake 
| - Firzhait. prohib. nu. &. 191 che Executor, goods bequeathed, forthisthe Execu- 
SS tor muſt uſe his Action of treſpaſle, and not ſue in the Spi- 
_rituall Court : for Executors cannot fue for the goods of 
their Teftatorina Court Ecclefiaſticall, but at the Com- 
2 1R.3. 19. mon Lay 3. If a Teſtament beare date at Cane in Norman- 
4 T.18.E9.z.xcſta.6. &y + and beprovedin England, the Executor may upon 
: ſach Teſtament have action. 

. Of Legacies or Deviſes it willbe ſufficient -to-touck 
 afew points. - In the Bookes of the Common. Law iris ſet 
| downe, that they ſhall be recovered in a Spirituall Courr, 
$37-H6&p,9g. Aandnotina Court Temporall 5, Therefore if a Termor 
of certaine Land bequeath his crop, and dye, the Spiritu- 
- 6.H.8.H.z.cx Fitzh. all Court ſhall bold plea thereof ©, Likewiſe where one 
tir. probib.t9- ſyedin. Court Chriftianfor goods deviſed by Teftament, 

whichanother claymeth by deed of gift, and thereup) 
| brought a prohibition, and ſhewed the deed of pift, 
and alleadged withall, that the Defendane was neither 
Executor nor Adminiftrator : yet becauſe it was by name 
-of a Legacy, it was adjudged to belong to the Spirituall 
Court, by which it was to be determined, and the cir- 
; . cumftances to be wn whether the Deviſe were good 
| 2 46.8d.z.f0l.32. .ornot7. Andinreſpeta man hath ſuch ARtion againſt 
| as; 'the Executor, for Legacy before the Ecclefiaficall 
Judge, therefore gs. eng or Deviſee may not of his 
owne head take the goods or chattels, deviſed to him- 


—_— 


" 3Mao.E-49- Þ felfe, outof the poſſeſlion of the Executor*, And _ 
ny Te 


"Was ToPamant ora Witt #. 


this alſo, eſpeciall {pe mnty the Lawdoth notbinde char” 
the Legacies ſhall , or delivered untill 
thedebts of the Teftatotbeſirfied and's paid. Bur: be-'9 T.z.B 6-15. 
cauſe a Franckterementorinheritance deviſed isnot de- - 2 0-4 H0 
mandable inanEccle Conrt, butin the *Fempo- 
rall,; ** thereforethe Logatary (accordingto the Deviſe): ro Bradonl.s.c. ” 
without further aſſignement or delivery, maycnter into 
themafter the dea of the Teſtator**; 11 Perkins. tit. Des: 
If a man, by -his, Teſtament-doe bequeath goods tothe: viſcs- —_— 
fabriqueof.a Church, for this Legac _——_—_ e Rs Red ng _— 
olann rr ayer yt atÞs rn Or: > + = 
Chatcels reall ** (as a Leaſe) ueat uy; a ; ] 
manmayfueforthemin Court Ecclefaticall, * but not Phors -rarigg. A 
ſo for Lands deviſed. Ifa Teſtator byhis Teſtament doth 1 * Lien of the. 
charge his Executor to pay his debts, the Creditors (in G29 wr 4 E. 
reſpe& of ſuch charge) may ſue forthem in the Court Ec- Gooddal , Prixedly + | 
clehiaſticall,..*+Whena manbeing Executor or Legatary, Rare Myra In 
(and ſo enjoyned by Will) dothrefuſe to collate orereta 14 Ibidem,. - 
Grammer Schoole, and is therefore ſued ina Court Eccle- 
fiafticall, if he purchaſea Prohibition, the other party fhall 
have a Conſulcation S 15 1bidem,”. 


The definition of i 1 gift i in confi deration, 
or becatiſe of death. 


"y Whit i ws agift in confideration of death. _ - 
2, - Three ſorts of gifts in conſideration of death. 
Je Wwe of theſe, three gifts compared to pes 


6 viſe. 


1: -R3RE Gift in conſideration of death., is: t where. 
| a man moved with the conſideration - 
| .of his mortalitie; doth: give and deliver - 
ETh3.o0 ſomcthing to another, to be his,. in caſe - 
EINE: 2s the Giver dye ; .or otherwiſe if he- yy 


— 


28 ; ” "The frſt-Part: » 1h 


|  *TInſtir. dedonac. in he go haveitagaine% QI ÞhGiftincaſeot death therebe 2 
PPG + 16 tonar, three ſores. > One when the giver is not terrified with 
mor.cauſ. © —  feare-of any preſent perilt, -but-moved with a generall 
*D. L.z. L.Seni. L. conſideration. of mans mortality, giveth any thing. An-' 
- "qi Wn mor.cav. orher, Whenthe giverbeing mooyed withithiminent dan« 
On, . % . Ek 44 40 = a 
| ..* ger, doth: fo give; that traight wayes'it is made his to 
/D.L. 2. whomitis.given ©, | Thethird is whenany being in perill 
of death, doth give ſomething, but notſo, that it ſhall 


preſently-be histhatreceived x;  burin caſe the giver ye | 
"I 


« Thidem. dye. - This tlaſt kinde of gift, isthat whichis conaps 
Bar. ind. L, ni £02 Legacy*t: But the othertwoare reputed fimple gifts : 
Graſl. Theſaur, cow. If the giver docnot make exprefle mention of his eath, 
29-5 <002e947- ., ndſathey cannot be revokeds,” buttake full effe& from 
4+ -  * the time of the making of the gift ; if the ſame be'nor 


= . > wie. 
* »Sear, Eliz, an. 13.c. fraudulent*. Neverthelefle, if a man deliver unto-thee 


5X an.r4.c.1t  Certaine goods to bekept untill he be dead, and thento be 
7 Corrs may regare diſpokdaor diftributedzp pios «ſis, inthis caſe thou att Ex- 


Tucerto Authore, E- ecutor of thoſe goods foro be diſtributed 4. '' 
. dir1y9g.fol.r57.n7. ; | | ; 
Thediviſion of Teſtaments. 


1. Of the ancient diviſion of Teſtaments. 
2. Another threefold diviſion. 


4 viij. 
FrAESTYS Oraſmuch as that i ancient divifion of Te- x 


"14 pIpY 


« Tnftit. de teſts, or 


pokes Of —a PSS ftaments,, whereby they t were firſt di- 2 
ſeu vocato populo, 2 ICS ſtributed into two ſorts®, the one Te- 


| Grzco Verbo «wn, i Wig ftament being termed Calatis Comitiss Þ, 
A may bv = the other Procini#um ©, ( whercunto after- 
” Sis cantdm in anno wardsathird kinde was added, called Per es & libram *) 
Teſtator conyocato JEM | | 
” acrcornicinem populo, e6queprzſente, acquaſitcſte, uſtimam ſuam voluatatem declarare ſajebat. 
. Plating, ind. 9). © Hoercftamantum fieri conſuevit ab exiturisinprelium, ob dubiam belli alcam, 
Inde procinQum dicitur, nonqudd:ſuccinge fieres, ſedquodrocinidicuntur milites, quaki precinRi 
” K&erpediti. Viglius ind, $j. *T. per imaginariam veadicionem, prexſencibus coimceſtibus una con 
libribende, ſeu zftimatorepatrimonii, isqui faecelfor defimRi futurns erar, morituri bona emebat, 
deinde percutiens libram, Jud exis qua pretuuvadabarei 2 quohereditaremerxpeRabat. Minkng pot. 
| Vightnd.Sþ | - 


What a Teftament or laſt Will ts. 
hath been long fince aboliſhed©, and worne not only one * Text, ind. $1. 
of faſhion, bur almoſt out of memory'; inſomuch thar 
unto ſome their very names may ſeeme very ſtrange. Van- 
willing therefore to offer any thing more tedious then 

rofitable Ithought good to make report of ſome other 
Linde of Teſtaments, whereof-happily we may have ſome 


uſe in England. 


3 THunderſtand therefore, that i of Teftaments ſome be 

Solemne, ſome unſolemne ; ſome written, ſome uuwrinen, 1 

or nuncupative *, ſome priviledged, and ſome wot privi- 'Jure Civili'Teft- 

ledgeds. | cenrum erp nom = | 

i alia cies © . 

| ' Teſtamento ſolenni, 
plerunque enim hzc duo confunduntur, &indifferenter, {cu promiſcue uſurpantur, (Bar. in L,tabular. 
X, Quemad, teſtament, app. & apertitis Minſing, in $ſed.cum. Inſtic. de refta. ord, -&in $ fin; -ibil. 
Graff, Theſaur, com.p. $ teſta. q\16,n,r.) At vet9 jure quo nos utimur inſpeRo, plane diverſa Tumt, © 
Spins ctenim neceflarium eſt, ut Teftamemcranoftra finr (cripta, ſed urſiar ſolennia nanquams quis 
nimo yel cod. jure Civili teſtamentum inſolenne dividitur in ſcripeum & non ſeriprum. Grafl, Theſan, © 
com.op. Steſta.q 1o. &q.11.n,z. £ Mantic. de conjeR,ult..vol. lx, tit.p. Adde Jul, Clar.$. teſtam.q, 
3» ubi cradit nobigaliam teftamencorumdivifionem. : 


» 


Of folemas Teftamcats. 


r. Whats a ſolemne Teftament. 
... 2. No uſe of ſolenene Teflaments herein England; 
© 3+ The rigour of the Civill Law concerning Teftaments, © 
4. Thu rigour juſtly reformed. 
s. What moved Juſtinian ts exa7 the number of ſeven wit- 
we(ſes in Teſtaments, 


6. Twoor three witneſſes ſufficient by the Law of God. 
S ix. | 


II 8lenne Teftaments are they t , wherein be 


5 - all thoſe ſolemnities of the Civill Law, 
» LI == 


(asthe preſence of —_—_ witneſſes, and . 3 
required thereumo, their ſubſcription, * $Sed cum pauls. 
their ſublignation, the expedition of the 714;1.T 1ivccontile 

OJ: bb 
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30 'The firſt. Part. 
b Sypra. S 5.0.4. of Teſtaments we have noule in Exgland®, Wherefore it 
. ſhall fuffice, that I have ſhewed (as-it were only by the 
pointing of the ay a ſuch a kinde of 'Teſtameur 
chere is mentionedi1n the Civill Law; to the t obſerva- 3 

tion whereof the Romane/people were ſtritly-ryed, 'in 

_ the making of their Teftaments, (Much like as were the 

Jewes to their Jewiſh Ceremonies: ) ſo that-if any one 

. .of theſe ſolemnities were omitted , the Teſtament was 

<L.r.Tnjuſt.rupt, & YOyde ©. Which thing. was not only hard-ro be perfor- 


. 


irric,reft, FMinlivg.med, butin ſome'reſpeAtsalſoungedly.: For that it was 
in d.Sſeacum, 8-12 no ſufficient forany man, to prove a Teſtament by two 
4 Deut.c. 48, Marth, Or three witnefles (the Law of God requireth nomo*) 


"c.18, Manticdecon- but #t muſt” be proved forſooth. by ſeven witneſſes, 
jc8. ule; vol. l.6.ut.3. : 


Ne18 Wherefore with. good reaſon, was:this exceſle refor- 4 


'* D. $ſcd cum paula- med fiift by the Ecclehiafticall Law; which did reduce 


tim. | the number of ſeven witnefles to three, (the Parochiall 
fC. cum efſes dete- Miniſter: being one f) and in ſome caſestwos: and then 


3. extr, by the gemerall cuſtome of this Realme, which diſtin. 


s Teſta. videlicet ad 4 , ' &; Þ ' 
pias cauſas. condico requiteth no mo; witneſſes thentwo, ſo they be free 
rom an 


juſt cauſe of exception *, The reaſon j where- 5 
Raextr. it, de With [#7447 was moved, toapprove of theſeſolembities, 
eſta. 1.3. provincial. and to adfle thereuntoas he did,' was as he doth frankly 


- conſtitu.verb. proba- acknowled ge, ( Propt er te /t anment ora ſtnceritatens., OR all 


— cot; hey Pj raw adhibeaturi,) For the ſincerity of Teftaments, and 


6.0.7. that no fraude ſhould be'praftiſed. And I doubt nor, but 
# D. $ ſed. cum pa» hefgre he did ſer downe ſopreciſea Law, he hadſufficient 


latim. Inf. de teita. 


| . ord. triall of great cunniagy.and craft practiſed," in themaking 


and 69 ps. Teftaments; (I would there were none in 
England) which urged hin to goe from that rule i, and $ 
Law of Ypian the famous Lawyer, the ſame alſo being 
mioſt agreeable to theLaw of God. Ybi numerus teſtiun 
| non adjicunr, etiam un ſiufficiunt, pluralis enim elocutio, duoruns 
FL, ubi de teſtibus. pwwers comtenta eſt *.- Where the number of witneſſes & not ex- 
& _ " preſſed, event art ſafficientz for the 'rovird ſpeech 3s . comtent 
| with two, Where he ſaith the plurallipeech is content with 
two, whichis the reaſon of the Law: it hath this ſenſe: * 
It 
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What a Teſtament or laſt Will &. 
It was a thing very well. knowne, that, one.witweſſe alope 
was not fufficient to decide acontroverſic (the teftimo-- 
ny of one beingas the teſtimony of none! ;)andrherefore 'C. licer c. venient, 
there were required witzeſſes, but how matly witneſſes *< OAEINE 
were ſufficient, was doubted of : whereupon Ylpien an- x. "EF one- 
ſvereth, that albeit witneſſes are required, -yet that plu-. 

_ rall ſpeech, witneſſes, is ſatisfied with'two,.. and: ſo two 


witneſſesare ſufficient, where a greater number is not re- ; 
quired ®, 27 = DD. ind.L, ubi, | 


d 4%, oo 42 


Of unſolemne Teſtaments, and whether the a- 
foreſaid definition of a Teſtament doe agree 
tooor Teſtaments in England, 


1. What « an unſolemne Teſtament, * 
2. Of the freedome weenjoy in England, is making our Te+ 
a00enss, 4 4. Fos 
3. Writing required in thi deviſe of Lands,” © _ 
4. Many things permitted which be not neceſſary. 
5. Whether it be needfall that witneſſes be requiredin a Teft4- 
ment. ; Hh3 CT "2004 aber 
6: Whether- our Teſtaments i1 England doe agree with the 
former definition of a Teftament., 9 | | 
7. Some reaſons whereby it ſhould ſceme, that the former de=  * 
finition, and our Teſlaments doe not agree, . at {big NN 
8. The former definition of « Teſtament , doth comprehend ©. 
both ſolemne and anſolemne Teftaments. | | | 
* 9. The reaſons which prove that this foreſaid definition doth - 
comprehend both Teſtaments. | 
10, Ulpian did flenriſh before Juſtinian.. \1-1 1 1 
II. The increaſe or decreaſe of Solemnities doe not-make-the 
Teitament to ſwarve from the former definition.  _ 
I2. An unſolemne Marriage ts a true Marriage in reſpedt of the 
k ut or eſſence of Aatrimony. b | p = 
| | I 3 
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3Þ T : The firſt Part. 


. 13. A. Military Teſtament, though unſolemne, i properly 4 
14. 4 Teftament amongſt children i properly a Teftament, 
though unſolemne. 
15. 4 great incenvenience if an unſolemne Teſtament were. 
not properly « Teſtament. 
' 16. What i6« Teſtament properly ſs called ? | 
. 17. In Englandow Teflawie though unſolemne, bavethe 
. effett of Teſtaments properly ſo called, 
18. An anſwer to thoſe reaſons, which ſeeme to prove our 
Teſtaments, doe not Fi withthe former definition, 


19. The former definition is not of any ſDeciall TeXament. 
20, The concluſion. 


d IX. 


BN ſolemne Teſtaments are t fo termed, whereas 1 
the folemnities: of the. Civill- Law above 
mentioned, orany of them are omitted, at 

£2L4. Sihaft, cape. FU the making of the Teftament®: withour the 
SOLSLilbicom- © which by the Civill. Law , the- Teftaments 
ſulriflima $ ex im- Were yoyde Þexcept in'certaige cafes. But with us.in 2 
009 he Jer Zſt- England they are not voyde : for that our Teſtaments 
paularin. Inſtic. de © 2Ot ſubject to the Ceremonies of the Civill Law , 
 teſta.ord,n.1z. — butare made withall liberty and freedome, and (as one 
"on wn Fax reporteth ) . are militari< : And ſo we are, no. further 
Quod ramen indi- tyed thento the obſeryation of thoſe requiſites that be 
tinge non admircc- neceſfary [ure gentium 4. Which requireth but two wit- 
mules privileia re- DENES ©: faving that in f a Legacy or Deviſe of Land, 3 
"ms ugh rm qualia ſunt cum duobus teftamentis decedere, & id genus alia (dequibusinfra $ 
1 4.)quz noltratibusnen licet veadicare(ateod. $ 14 ), Et contra Ro ccſtium que pro ſolenni. 
cate in milicariteſt. requiritur (communi interpretum calculo) ab Anglis teftanzibus, non-ita necefi3- 


rio obſeryatur. 4 Milires ad ſolennicaces rantum juris gentium aftringi videre eſt apud Dec.in L. milites 
C. de teſta, mil. poſt. Bar. in L.j. C, defacrotan&. Eccle& & DD. in L.j. & dem]. tefta, Quidusadde 
| Log: gp privileg. pix cauſz. c. 3. * Dec. ind. L, Milites Mantic, de copje&; ule, vak bb.6: cit. 3. 
n.g. in an. 


writing 
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that 2 than may take His Teftarnevit in The ripe 33 


4ceftintony of thowitnefles'rthen two. Allo f . vincial. 
he may procute the witieſfes to ſubſcribe thei? nies rorbeprobars” -n 


whereby many forgeries mightbe prevented, or trivre 115{55:Comr.alti | 
5 eafily dere, But ti t tanis tyedrs the obſervation refs, ex. Tiwjck, 
of t eſe cautels:, (exceptas before) nonor f6 much as & - provi ke - 
to require the witnefſes® : ſobeneficiall are the Lawes contur. Alighrope: - 
of eeoomemns tothe fabjesof the fame. nicye liderenoaiig 
6s Batt here methinkes'aqueftion doth 'offerit ſelfe tg ©2noendisTeftamiens 
bereſolved. If alt our Tea ; Gs nit ak, 


menrsin E#44/2yd be wnſe- fis miliribus 
lemne Teftaments be voyde, iti fotuuch thatif Biit orc (on nan fe cas 


, . 
- 
»% 
” 


% 
- 


ment: Howdoth the definition of a Teftarnentabove 22ti® LORE Ss 4 


out Teſtaments here in Ex#1and, being all unſolemne *<2dune rogationeti 


Teftaments? It ſhould ſeeme we had need-toſceke a nana” a. 


+ ther qur Common arid Temporall Lawyers of this {4iaripofiicy Mis 
Reaſme, int ha Eaiticn, which abreceh gion > | 
juft with their Teftaments, withwhich Teſtimetits our tet iberatE 


2125 | 'E] 5 Ws F AJ 
;, Wh bak % 
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beros, ubi attenditur Gleniiens juris ning noneſt neceflarium 9pS4, Fear | — x : 
_ com.op. '$ teſtm.q.1 2. Glar. $ teſtm.q 18. Dec. conſfil.$10, Denique necin reſto, ad ith 
as(in cujus confetionem adhibendzſunt juris gentium ſolengitates)requititiirutrefhs 

ut hahet com. op.teſteCovar. in c. relatum. el. j. dereſta, infr. $'16, i L;j, de injulftorup; & iriit, 

teſto, ﬀ L. cx unperfeR. L.fi. unus, detcita.'C, 3% © PICS £74 3s 2 

E CON 
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The firſt part. 
"222 Þ confeſicit dothagree with their Teftaments, how then 
| xm L.4. dereſta. __ it agree with ours alſo? UN TRAITS WE S 
= Juſtinianus adeptus Tot! Is queſtion briefly my opinion isthis, that the 
_ . Jmperium an-+ definition doth comprehend, both ſolemne and unſe- 8 
Sanus anterd forcir (ene Teſtaments : and there fore is agreeable to our Te- . 
fonge antegnimirum, ſtaments. TheantecedentLprovethust. 'The Defini- 
zompoes Alcz;'Sctef pon (2s 4 $-9697-902 was made by Y1pian *: this Ipianus 


i Imp:Ro.paulo plus ;*. 
CCnnis oſt Chri. iS one of thoſcancient Lawyers, whoſe anſwers, Defi- 16 


_ Numnarum.Cagnol. njtions, Rules, and Concluſions are contained in the 
haart" fi quis jus Digeſtes,. and who flouriſhed no lefſe then two hun-. . 
».SScd cam paulatim dred yeares before Iuſtinian ”. Which 1uſt1nian did 
verb.ſed his. Inſtitde a4de certaine other ſolemnities: without the which he | 
ap anciquicas C, Ordained,that the Teſtament ſhould be voyde",; It muſt 
dereſa, - _begranted therefore, thatthe <finjpzon beingperiedt, £ 
© Baie anke 2. before thoſe new ſolemnities were deviſed, and agree- 
_ opoſiti <4 pre- able to thoſe Teſtaments which had not theſe folemnir -. 
polito, Socin, confi. ties becauſeas yet they were not: ſonow the ſameſolem- 


—_— ps. how nities being raken away, the definition comprehen 


deth 
2 Nam  4ffrentia thoſe Teſtaments, which have them not at this 249 wg 


xs hv Got ner asit did thoſe other Teſtaments which had them notar 
nus., non conſticui. the beginning *. Sothat the t increaſing or decreaſing 11 


diverſas ſpecies, & bc of the numberof ſolemnities, maketh not the. Teſta- 


een | + Ie ment to comme neerer, or depart further fromthe defi- 


infiruR.legar. & Ol-Dition'?. Tndeed the preſence or abſence of Solemnities 
gen. de culpa. make the Teſtament ſolemne, or wnſolemne, butthey 

fs, requns $irz wr GOE not makeit a Teſtament, orno Teſtament 3, For 
cxcitas non faciate- Tas an unſolemne Marriage isnot therefore no Marriage x2 
guim non ele £9u% becauſe it is unſolemne, (the banes perhaps not being 

-. ſednon efle oculatum ; : . a. g-5* 45 

" Seomicr reftamenc; Publiſhed, or the Marriage not being celebrated in the 
infolenniras non fa- face of the Church, but ongy ina Chamber, orſome - 


cir zeftam, non ei other rite or ceremony thereof being omitted)but is ne. 


eſolenne, A tortiori inquam, quum caccitas fit defefus in jure naturz, inſolenniras aurem defc- 


arls tantum civilis.. Nam illa requiſita de quibusinc, cam inhibitiode clan. deſpon, ſext, non 
& ſubſtantia matrimenit vel legitimationis prolis, ſed de ſolennitate rantum & ad ip- 


e de forma 


py 4 


decorem introduRa poſt, Theolog. & Canoniſtas prodidit Graniſ; confil.civil.168. & hanc.op. 


# ks 4 


| BO icalculo reerptns dicit. Jo. Lub. & Maſcard. de probat. verb. filius conclu, 798,n.8. Ec 
ket he die per cancil. Tridentin.hvjuſmedi matrimonia fant irrita; Nostamen ſequimur antiquun/ 


Jys commi.tanquarh non tauratum. Stat. H,8, an,25.c. 19.. . : 
129 VET= 
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- WhataTeftamemtorlaſt Will ts. 
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\ timony the ſame might beproved;in which cafe thefaid {2c 
Marriaye may befaidto be celebrated" intheface of the ubi ls _— 2235s 


chamber, tone bcing ſeriouſly or purpoſely excluded.) iz poge commbidy 
Bothin the Ecclefiafticall Colirt, inreſpett of the Knox 5, convocatis amicis 
- orefſenceofmarrimonies;8 inteporalCourts,inrefpi noning. rolelichn Y 
of the Wives Dower,andother LegHleffetts** Atlealt non.frrrew? foma: 
if the parties married be/licenfed or diſpetiſed with by {a <2 Cum inhibizio 


| de Cland. deſpon,exe . 
am, przſcripto, Er- 


the Ordinary in that behalfe ©:So that there be no other 
- bjefalimgpell AS OT COL ral 

the Leviticalt Degrees prohibited, pregoritta@t; on 
like, but the 'defect'of ſolemnity-oicly”;” Eyenfo: 


ment, as of conſanguiviry or affinity withinhanc opinionem & 
3 


quid 6 conſtar. _ 


unſolemne Teftament doth ſtilkremainea Teſtament ; 'Abb.in c.r.de clad. © 2 


when theſe Solemnities doe rather SH to HE an, car. Dans 


proofe, or appearance, 'then to the ſubſtance'or Teſta-ſponſal.ſecunda pare. 


me#fit*.* For it isnor/ſaid inthe definition; 'there muſt <5: inprincipio-nux.. | 


INC, 


bethis or that numberof ſolemniries in the Teftament; J<c1an4. hp. bbs | 


ohly it is requiſite, thatthere be a juſt number*, thar is provincial. conſticue.” 
. toſay; ſo inanyasthe Law requireth : andif the Law re $3S 7 
fax: fe 1 4 | 4 rage te « ſe ps Cen Perk. tit. Dower, 

vire none, thedefinition requirethnone; niore then ol. ſexagefimo prim. 
is ſufficient tor a due proofe 7. ws quod ycrum eſt jure 


If anunſolemne Teſtament were no Teſtament, then I 


Teflamentum militare, were no Teſtament: forit is an ge ance' cum contra- 
x3 unfolemne Teſtament *: Andyet Teſtamentamt milirg. 7m mY 209 vn, 
reis both innameand nature a Teftament®. Tikewiſe if ;-ricrz. Nar. Bre, 61. 
atunſolemne Teſtament were no Teſtament, then Te-152. .: © 
SITION > <7 es + © © 7 Maſcard, ubi ſupra 
Socin.jur.conſGl.87, n.65.vol.4. Pallior. de noch. & (pur. cap. y.n, 7. & cap.10.n.t. ” Minſing. in 
d.'S Sed cum paulatim. Old.de A. claff 5*inprin. Ripa. in L.Nemo.de leg. & Je.Crot.in cand. 
L. col.6, Quorum opinione.hx (olennitatchreſtamentariz non ad ſubRantiam (ed ad probar. refti.. 
pertinent quz qQuidem opihio fine difficulrace procecit;hig ity Anglia, abi; iſtinſmadi ſolennitates 
omninonom ſunt neceflariz, licet fortafle alias contraria ranquam communis opinio locum fibiven. 
dicaret. Bar,ind.L, Nemo. Covar.1n c. cum. efſes, dereſta. extr. n.8, - * Juſtaſententia,-? Bon, in 
c, cum efſes de reſta, excr. in fin, Soarez; !. rec, Sentene verb. teſ}a,n.7 2. Jal, in L, curitosdeſumma, 
ri, o_ 9. '* 'Weſenb.n tit.;derefta mil. f. Bald. in L, filij. C. famil, Rerciſcun, n.55. *Tic. de 


teſta, milf, Inſtir, & c, Vaſquiusdeſucceſ. crea. $ 2 1.n;q 7." * 
$5 E 2 
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| amenrun inter likeras WETG noTeſtament, being unſo. 
| vL AADEETY ne and unperfedt >: Bye Zeftamenturat inter liberas.! 4 
_w bey imperfeQo., ls ough 2851 ada even properly, by; by the Civill 
Coe anuuſolemne 15 


vGraf.Thefaur.com. tg isa Teſtament*, Belidesthis, t 


op. $reſtam.q.11.n. Teftament were no Teſtament, then all the po aq 
abi referthanc OP. 


corn, ex Alex. herei in England beingunſolempe) wc ſhould al I dye. i 1n- 
ER Curtio Nor E-teftate*: And dyinginteſtate, then (marke whar an in- 


| manueſe Coſts, Val Convenience would follow, ) by the read of this 


gs CONt. 


& aliis 
Seximper- Realme, the adminiſtration of the gaods of ever {xa 
polinaSen " dyingioceRtare, ought! ro be committedrq the Wi 
 hn=—,- info or next of Kinne. to. the degcaſed, - Bur the contrary 
prin. ho hath beene generally Merbs thatisto Van. whezean 
| Executorhath beene appointed, able and, $9 Un 
dexenles he Rxecuroribi, pFRrerl maker of this Will, 
barhboone adjudged Fob a have edi, and fo 
he adminiftration of hath not beene com, 
Ag tothe rol or _ Kinne, according.to 
: _ theStatute, although the Teſtamen; wereunſolemne, 
Ma vio Wha adminiſtration otherwiſe,” to haye beene 
eu "keri ubique COMLtedaccording to the faid Statute, 'asis oenfos 
conſpicitur. And therefore by common obſervation -alſo.an ugſo- 
_ in L, cunzos lemne Feftament is notno, Teftaryent:. but Hr GneD N 
E n. 17.Sichard.io.L. prope rl a Teſtament. For by Ned ake the moſt * 
Ma: Conlulliqns. 5 Tb beft Writers that is concluded to. be. propenly, a 
| NE ras. Cd Teſtament, the Author whereof. cannot be YR tobe 
Thefaxe com. op.'S inteſtate : and whoſe 5 args therein named, istoſuc- 
_ EE «N. 2 ” ceed ex Teſtamento*, though itbe butin-refpet of the. P 
Eferat EW 4t 3: Lawes or cuftomes of the place where the Teſtamentis. 
made, being contented with fewer ſolemmnities then are. - 
eAnde Gab. lid. 2. * requiſite in other places, Which t effe& our unſo- 17 
Siren becep: ſen. lemne Teftaments have, wherein an able and willing 
ren, yerbJteſtm-.7.- Executor is named: For neither he is reputed to dye 
Bank Agar ay inteſtate, which appointerh ſuch an Executor*, but is 


$7-Gabr,Row.lib.z. 
rir. de refta,.conc. . Vaſq. deſuc cet <.crea. $.21.n.47,48, Pariſ. confil.1 2,n. 45.vol.z. quomgm 
nio eſtproculdubi communis, liceraliter ſentiat, ing d, Sex imperieQo.. + Hoc nemo neſc cit, 
qui-vel medidctiter in alteruteo foro.verſatur.. 


plain- 
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"What a Teflamem or laſt Will @. 
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plainly, even in Lawesof ftrictinterpretation! (Tmeane _ 
the Statutes of this Realme) termed Teftatori : /Nei- 'Srar- E.3. an.4ce.7. 
theris the adminiſtrationof his goods committedtothe x _ T3 pra 


Widdow ornext of Kinne, by the authority ofthe Or-ne infiaicis locis, * 
dinary-: according tothe Statuteas in-caſeof one dying : .- + -{--1- 
inteſtate *,. But the Executor deriving his authority «145400 non femal 
from the Teſtator only, doth ſucceed in the place of difum cit, ſed & (#- 
the dead man, by force of the Teſtament, according ro P's <!t dicendum, 


: 


the Teſtators meaning.anddiſpolition.!. Whereforean! pt nes on 
unſolemne Teſtament, is|even.properly. a Teſtament. "Geabbe ke, & 
Which concluſion being true, the definition is not more j;2?? 0, ab rel ut 
.properto the one, then tothe other. - --- +/+ }/-+- noſmes ſount execu- 
.' Now for the avſwering of the arguments object; q, Pres magneiene & 
| 28 Firſt t where it. isobjected; -thatall-unfolemoe. Teftar- (lam? eu rcltt! 


mentsareyoyde, alchoughone only folemaity were o- bur cl que con 


C 


mitted : thar is true only by the Civill Law ; 'But'it 2492.& allowance 
dothnot therefore follow, that.an unſolemne 'Teſta- FR Cana 
.mgntisuo'Teſtament;jnreſpet of his definigion ®, how: feweru devac pro- 
ſo ever it have not the ſameeffec,. toall intents inlaw- 2 yr Ge lhe 
But if it be therefore a Teſtament , becauſe it takes ns 1.0.48, oy 
effeQiin law, thenareallour Teftaments, (though un- i Bs 
{olempe) good arid fufficient Teftamenrs.-becauſethey | 

have as muchforce without. thoſe folemnities, as if they . 

had them all and an hundred more. ” Secondly, where « Soares. lib. recep. 
itis obje&ed, thatthedefinitiondothavreeto their Te. (cn. verb.rcſta, n.72. 
ſtaments & that their Teftaments and ours donot agree E| apt n,, « n 
1 betwixt themſelves : Lanſwet, chat the i:definition isnot And. Gail. 1. r.prag 
of atyſpeciall. Teſtament, that is to ſay, it is not of aſo- pÞ(*r:<.123-Vaſq.de 
lemne 'Teftamentalone,-nor of an unſolemneteftament Jing” re -- L Hae 
alone, norofawritten.Teftamentalove; nor of anuncu- conſultifl, $ ex im- 
pative teſtament alone,nor isconvertible withany ſpeci. P**20. C.deteita, 
all kind of teſtament mentioned in.any part of the Givil 

Law, from the which our Teftaments madein England 

doe differ, For indeed if the definition weremade of 

any: ſpeciall:Teftament alone, mentioned inthe Eaw, 

from the which our Teftamentsdoe differ; ;then could 
\ | i IE. not 


©" 


The firſt pars. » 
not-our Teftarments differing fromthe Teftament de- 
'» Quod enim diff:rt fined; agree with the definition 9. ' But the definition is 
+ definiro, diftert ? gf a Teſtament which isalſo common to-all thoſe, or | 
cw oy enthp.A as ef any other kinde of Teſtaments, aſwell ſolemne as unſo- 
animal rationale. E-Jornne, as - ge th before: and therefore the'Teſta- 
Hy > dag AID mentſodefined, althoughicbe ſpeciallinreſpe& of the 
fus Oxon.rra&.de di- definition, yet is it generall in reſpe& of the ſeverall 


ale&.f.225. kinde of Teftaments above recited?, andis verified of 
? Teſtm. ſupcrius.dey 


rum genus © et Every of them, ſolemne or unſolemne ; 'and ſoconſe- 
arernum.1d = hg -is 'cammon aſwell to our Teftaments as to 


pot & ipe:15 theirs, diftributing both name and vature toevery ſpe- 
3 


—  — 


men reſpeRu; nimi- Ciall Teftament4, howſoever they differ amongſtthem- 
rum ſpccies relpetuſe[yes., Tot .concludetherefore, weneed not toſtcke 20 
rniz; Gemis ſpe. ADY new definition, but rather they theniſelves, byrea- 
Qu inferioris, id eſt, fog of their new ſolemnities, deviſed ſincerhe making of 
paganici, militaris: ghe 61d definition. ' !' | 


” 


non numero fed ſpe-. SE 2% HA FL 
cie, & lic teſtamentum, cnjus ſupra eſt definitio poſita, genus eſt, quiapredicatur de plaribus_diffe- 
rentibus ſpecie. * Id.quod cft generi proprium, Olden. Topic. Lpcoagenare. pegpa nam 
que per formam diſcrepat =\ 87": bn auter omnes [pecies in ſuo generes3Olden, & Eve- 
rard. ubi ſopra. f Alciat.in Lzj. C. de ſacroſanR. Ecclef.n.zz. | ELKO 8577 844 


= r 
4 


Of a written Teftament... | * { _.. 
Sa $55 $$ 2 # 
1. What # 4 written Teſtament. >. i ooo 
2. A Teſtament nancupative is not made a written Teſta>- 
ment by after writing, except in certaine Caſes, Sn þ 
3. Some things common both to 4 written aud to a nuncu- 
pative Teſtament, Sov"; 
4+ Some things peculiar to a written Teſtament. 
5, Deviſeof Lands, Tenements, or Hereditaments, i 
wot good without writing. | 
6. In awritten Teſtament it s not neceſſary that the wit- 
ueſſes be privy tothe contents. 


7+ Canſes 


Wie a Trlaman mT Wil. 
_ 7. Canſes ene; pph Teftators _ times! imes wmid have © 


their Wils ſecver.:: Pet's | | O15, 

$. Inwhat manner the Teftament is to be made whin the 
Witneſſes know not the contents. | 

g.' The Witneſſes muſt be learned; and waſt -woite theie- | 


names on vhe een] when on oe} not tow rhe V ran 
—_— | toi) 


7 off 
%y Written * Teftament , 16 t char Teſtament: Teſtamentum in, 
 whichat chetime of the niaking thereof - ek ES | 
©" j- committed” to - writing *.'' By": which 1 
=S$ words, 4f the time of rhe making thiregf - nm 
ane—are excluded t ſich Tc Hments'as ateaf-.. Sh ling in $ fl 
terwardsput: inſicing. For bei” 1defirſt'by word der: CE 
of mouthcheydoefti [retmine tuncupative,” notwith- 
ſtanding the nokia thereof into writing ©: 'Valefe'<Minſng. in $ fin, 
che Teftament being firft made by word, and afterward Lnſtir. de refta, ord, 
(in the life time of the Teſtator) oeiog: wtitten ,// it 
were brought to the Teftator , and by' him approved 
forhis Teſtament: or unlefle the Teſtator, hy: wy he 
declared his Teſtament, did will that the ſame ſhould 
be written, and that there: on the ſame was written 
accordin ogly during his life :' tor thewir is. effeQuall for A 
the deviſe of Lands, Tenements;' and Heredititnents: _—_— 


as if irhad beene written at the firſt 4. Inſomneh that iFDyes fol. 92. & ira WE: 
the Writer being skilfull in the Law, doe only rake ord? Ny ons TM 
notes from the mouth of the deceaſed of hislaſt” Wilt; (hi jripencs, | 

for the deviſe of Lands, TFenements-and Hetedith.) . 1 
ments, andafterwards write the ſatte ; but perm hp 


hb act monies ; 
Sea CEnny "a 


—_ were ere And ſoit ſeemes heb Nores or Ar- on - Lon HL. A 

ticles be made, and read tothe Teftator by the'Nots- <p Dyer, ubj ſape 

ry, hog the Rae not' written'op at large, bt in cupiſian; Baneoa 

forttieof Law, untilithe Teftatorbe'dead?; © 23! niet cndoh, 
"a 


E 4 


add ian” W-.. 
L OS9EY 
. T-- * gs dis Ng 


40 001049 Theifirſs. pard. 
_ A.written:i- Teſtament, albeit it have ſome things. 
thereunto belonging, which alſo belong to. a nuncupa-: 
tive Teſtament, and ſocommonto both, as the appoin- 
tingof an Executor, (without the whichthere can be: 
no Teſtamentat all, neitherwrittennor nuncupative,) 
and as the. deviſing or dipolng of goods or chattels,. 
(which may be done indifferently cithet by wordor by: 
writing : ) yet there be t ſome things which be pro- 4 
"per and peculiar to:a written Teftament. One is the 
'deviſeorgrant of. Lands, Tenements, and Heredita- 5 
| ments; which cannot paſſe by anuncupative Teftament, 
eStar. R. 8, an, 32. Or-Will without writing 5. Neverthelefle it ſeemeth 
GI. that in the Deviſe or bequeath of Lands.and Tene- 
| ments holden in Bargage tenure, and ſuch as were de-: 
© viſeable befare the Statute of Her. 8: An. 3a.; itis not: 
neceflary that the ſame ſhould be written, but that ſuch 
Lands, Tenementsand Hereditaments may pafle ſuf- 
aciengty by Will nuncupative, or Deviſe without wri- 
ting... And that. the ſaid Statute of #; 8. An. 32. cap-1.; 
which doth require writinginthe Deviſe, or bequeſt of: 
Lands, Tenementsand Hereditaments, without which. 
writing: the Deviſe is not good in Law, is to beunder- 
{ſtood to take place, in thoſe caſes only in the Deviſe of. 
ſuch Lands as could-not-paſſe by the deceaſeds Will, be- 
fare the making of the ſaid Statute ; whereby men were. 
enabled to deviſe their Lands, Tenements and Heredi- 
ohh hat raments, . by their laft Wils,. ſo that the ſame were writ- 
10 Hancopinionem TERIn their life time,**.. As doth; afterwards mare fully 
crebriori calculo :<- appeare, where is alſo ſhewed, what Lands, and how: 
ceptameſic, & © £0. euch may bedeviſed.by Will ®. Another thing pecu- 
ris obſeryatam ſzpiſ- ** Y Y vv 20". 2A: rang pe 
fe arcepiX nopnl liarto.a written Teſtament is. this : ina written Teſta- 


| ————— 


lis do. I TY ment the Teftator hath this benefit : he may conceale 6 
wed cog- and keepe ſecret the tenour or contents of his Will, 


noni. 4 _ fromthewitnefles':: which-he cannot doe when he ma- 
EINE "= keth a nuncupative 'Teftament. And therefore, if the 
detcſta. & gloſli.bid, Teltator be loath to have his Will knowne, which thing; 

as AA CO-MAV'E 420 WW. —_ 


What a Teftament or laſt Will #. 
- hapneth very often t, cither becauſe the Teftatoris af. 
fraid to offend ſuch perſons as doe gape for greaterbe- | 
queſts theneither they have deſerved, orthe Teftator 
is willing.to beſtow upon them : (left they peradven-: 
ture underſtanding thereof, would not ſuffer himtolive: | 
in quiet ) or elſe becauſe he-ſhould overmuchencou- WOTESS. 
rage others, to whom he meant: tobe more benieficiall O7'uf OTJAOG J 
then they expected, . (and ſo givethemoccaſion to be = 
more negligent Husbands or:Stewards, about theirowns authcn Ec nonob-- 
aMaires, 'then otherwiſe they would have beene;if they ſervawo. C.derefta,& 
had not expected ſuch a benefit at the Teſtators hands Rs : 
or for ſome other conſiderations.” In theſe and like: caspauain*tnudere 
ſes, after the Teſtator hath written his' Will with his Na. ord. Cuiaccedir, 
own hand, or procured. ſome other to write thefame, y; 1520 cundait.n.8, 
he may cloſe upthe writing without making the witnef< De imerprer. ult.vol. 
ſesprivy to the contentsthereof; and ſhewingthe ſame; 1,537: 
to the witneſſes, he may ſay untothem: - This w my Is —_ A Gy 
Will and Teftament, or- herein i contained my laſt Will :\& non obſerrato, 
- and thisis ſufficients. Neither isthe Teſtamentthere: 75, Corar, inc. 
fore the lefle ayaileable, becauſe the witneſſes doe not.n.5.& forego ; 
$ know what is contained in the ſame '!, in caſe t the wit=*Bar.'® Alifin L, 7 
neſſes be able ro prove the 1dentity-of the Writing :'& fans ormns 
that is toſay, that the writing now ſhewed, is the' very 19. eely-b.aycaG 
ſame writing which the Teftator in his literime affir- *Specul. de Initr. B- 
med before themto be his will or to containe his will; jenb+=wno RO 
Otherwiſe the will can take no effect, — the de- ſta. ordie, Taflie.n, 8: 
9 fect of ſufficientproofe”. And therefore t left the Will Sn IM 
ſhouldperiſh for want of due proofe, when the Teſta-rScrd. in Avi. 
tor would nothave the contents knowne, .it is not only quodfine.C. derefta. 
requiſite that the witneſſes be learned, but expediental- —_—— — 
ſo,that they write their names on the back-fide,or ſome ubi ſupra & ——_ | 
part of the Teſtament *, oruſe ſome other like meanes, 5: 2 35. Clar. d.S. 
thatthey may be able to depoſe and teſtifie undoubted- "= pay mms _ 
ly, thatthe {ame is the very writing it ſelfe, which the. Tr:&.deprobaccon- 
T<ftator affirmed tobe his will, orto contain his will?. _ RR pak, __ | 


If che Teftator affirme that his Willis already written,;z, a.z5,26, &c. - 
RO SO and.. | 


— 


ont and that it is in the.cuſtody of ſuch a one, paming ſome 
ſingular perſon, "which perſon fo-named, doth bri 

forthawriting, > and:dot 2 by vertue of his oach, / 

thatthisisthar will or writing, which the Teftator af- 

| firmed unto him to be his laſt Willand Teſtament : this 

xx Ludo, Zunt. Re- manstefſtimony, together with the other witneſſes **, de. 

uaſqes a 7 1eFÞ + p6fing thatthe Teftatoraffirmed unto them,that his wil 

+2509 ah of 5 OWas in that mans keeping, is a ſufficient proofeof the 

| -willof the deceaſed, albeit none of them wereprivy to 

the contents thereof, ſaving the Teftator alone.. Bur if 

. the Teltator did nor ſimply affirme, that his Teſtament 

wasinthat mans keeping, butalſo thatit was written with 

his owne hand, then 1t is not ſufficient for the proofe 

thereof, that this man, who dothproduce the Will, de- 

poſe, that itbe the fame, whichthe Teftatordid commit - 

tohis cuſtody, unlefle alfoit appeare that the fame was 

x3 Caftrinleg.hz- written with the Teftators owne hand*?, For the Te- 

| Ne ons ons ſtator in affirming that the Teſtament was written with 

parionem 5 jet his owne hand, dothintimate thus much, thatunlefle it 


: aimaCot.de b_ re to be written with his hand, that other mans 
a. Oo, Zunr, ub . 13 : > | 
ſup.n $9.Hicro.Pane, CORIMONY ſhall notſufhce ,aS1in the former caſe: other- 
"> Fahy q.2.n.5;, Wiſe the mention of his owne hand writing had beene 
13 Caftrenſ., & alii jq{e 14, 


w 5 ft teftaroris Whethera Teftament may be written with notes or 
intelligi debene uc figures, and whether it may be proved without witneſſes, 


«cs at jaar by the hand and ſeale of the Teftator, withother like 
Norte quam Queſtions, is declared afterward 9, 

Faperfiu pe de | 

confa. ule. volu. lib. k 

3.tit.g. n.1. Ofa Nuncupative Teſtament, 


3 Infra, part. 44 g 25s 


" I. What s a nuncupative Teſtament, 
_ 2.- Wherefore it t© called nuncapative. 

3. Of the force and efficacy of a nuncupative Teſta- 
ment. | 


©. 4. At what time commonly nancupative Teſtaments are 
.! 1.1 . hae, and what is the reaſon, 
| F. Teſt 4= 


_— 


Ta #3 ” FO — x. E {$1 
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What a Teflament or laf Wil $- 


5. Teftaments favourably expounded. 
6. A nuncupative Teftament mate #ivvers wayes, 


WEZ7] Nuncupative Teſtament t is, when the Te- 
(| ſtator without any writing doth declare 
bis Will; before 4 ſufficient'mamber of - 
witneſſes*, Andit is called nyficuparivet ;$Fin. Inftic dere? 
2 nuncupando, i. nominando, of naming®. tm. & 5g 
Becauſe whena man maketh a nuncupative Teſta nt, Mioſing, in d.$ fin; 
he miſt name his Executor,. and declare his whole ®Xg-in4- rir.de 
3 minde before witneſſes<: And t anuicnpative Teft5- «mingng.ind. $fin. 
ment is of as great force and efficacy, (exceptfor Lands, i & + 
Tenements and: Hereditaments) as is awritten Teſta- gs 
4 ments, This kindet of Teſtamentis commonly made, *L: Hac conſulciffi. 
when the Teftatoris nowvery ficke, weake, andpaſt all m2 Fer nnncupatie 
x hope of recovery*. For t'(as one reporteth) it is re- $ fv. Ialti. dereſta, 
ceived for an opinion amongft the ruder and more ig- 2mm 
-norant people, that if a man ſhould chance to be'ſo yer, evi. 
wiſe, as tomake his Willin his good health, whenhe is 
'rrongand of good memory, having time and leiſure, 
and mightaske counſell (if any doabtwere) of the lear- 
'hed; that then ſurely he ſhould nor five longafter. And 
therefore they deferre it untill fuch time, whenit were: | - 1 
more convenient to w/e ye to the diſpoſing; + 5! 51249 2 
6 of their ſoules, then of their lands and goods*, t And fide? 2 
© in conſideration hereof it is, that Teftaments are fo | ___ 3 
much favoured which be made in ſuch perillons times, 
namely, forthatthe Teftator then ram en >> "ES 
ftay to aske counſell of ſuch points as be doubtful 'im : _ 
. Laws. Fa, | 5 SInfrapart4. $4. 
7 At nuncupative Teftament, may be made nor obly 
by the proper motion of the Teſtator, bur 4l{6 ar-the 3 
interrogation of another, asis hereafter declared®, gots Infrapart.4. S 26s. _* 


2 


- © .The firſt Part. 


» «Manic. de conje, BS 
-ulr. vol. lib. z.tit.y7« | 


Of priviledged Teſtaments. 


1. What s apriviledged Teſtament. 

2. Wherefore they be called priviledged. 

3. Divers ſorts of priviledged Teſtaments. 
Q xi1j. 

35.0088 Riviledged Teftaments are thoſe, t which are x 
Ny JaZ enriched with ſome ſpeciall freedome or 
ey) benefit, contrary tothe common courſe of 
SL Laws, They be termed t priviledged, #, 

 -. privilegio, quaſi 4 privats lege *, . Por a pri- 


Aon ate FUEL doth ſignifie a priue Law. For as much there- 


tir. de privileg. in 


prin. 


menta 


\+-+ >. » \ſpedt they are called privileges. 


foreas by aprivate or ſpeciall. Law,fome Teftaments be 
diſcharged or disburdened, from the:uſuall orders or 
- obſervations of common or generall Law.: in that re-. 


. 
* 


. : 


2; .._., Oftpriviledged Teftaments there arethreeſorts,Te-3 


 ſtamentum militare, Teftamentum inter liberos,. Teſtamen-. 
tum ad pics cauſes :. a Teſtament made by a Souldier., a 
_Teftament made by a farher amongſt his children:anda 
"Teſtament made for goodand godlyuſes, And although 
there be ſome other priviledged Teſtaments, : yet their 


ruſticorum,te= 


.« Videlicer , reſta- priviledges are but ſmall in compariſon of theſerhree+. 


ſta. tempore peſtis' - 


* * 
> P - 


condita & hujufmo- 5 Of aMilitary Teſtament. - <  eorevcft 
di,de quibusRipa.in , | | Maracts Zo 0 
trat.de peiteec.s x. The cauſes wherefore Souldiers. enjoy ſuch priviledges 


in making their Teſt aments. , (HEN 1/61 09u1 
2. Wherein Souldiers axe priviledged concerning the ma- 
king of their Teſtaments.”_ .' Leto 
3. Souldiers priviledged in reſpect of their owne perſons, 
and of others alſo. . _ | Pe "rn 
4 Souldiers priviledged in reſpect of Solemnities Teſta 
ERAS ens » | 4 
5. Sond. 
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| "What, 4 oo oe r=" 
T7: FOE priviledged i in reſpett of the ſubſfance and _ 


formedf 4T, 
6. 6 wing wn cols elders. 
Whetber all armed Souldiers enjoy theſe provileages, 
| -g Whether Dadters of the Law, and Clergie _—_ 
theſe privileages, 
9. The fruit which the Common-wealth reapeth by the 
Pudy and prediice of Law 
' 16. What benefit doth redound unto us by the Clergy. 
F. Whether the Souldier or the Lawyer are” nwore 
rahle. 
' 12: What manner Teſtamentary priviledges Divines and | 
Lawyers doe enjoy. | x. OE 
13. Alt Doctors and Divines be not MATTY. 2 


- 4 xiih. 


—E===z7}Or as much as tSouldiers being better 
{]; acquaintedi/with weapons then Books, 
- are preſumedtohave ſomuchthe' leffe 
"&|. knowledgein the Lawesof peace; by, ; 
LY | bow much theyarethe more expertin -L-faSC. Vi 7 
I/-N the Lawes of Armes*: For as'much Minſng, in.tir 
alſoas Noble Warriours, inthe defence j-mil-iaſtic. | 
of their Countrey, doe oftentimes undertake perillons an Dees. 
priſes, wherein they loſe their lives ortheirlimmes* Inſtr. de mil. 
and dome eſcape without wounds or bodily hure py aro ea, us 
As well therefore in regard of their ſmall in Our 1:8, 
peaceable Lawes on the ane fide ©;-as in recompence of* Dec.'in'd. L.quan- 
their great perils and hurts in furious and cruell battles — 
on the other ſide *: They enjoy many notable wy rl 
ledgesand benefirsin the making of their Teſtaments, 512, Policriorfinalis. 
(eſpecially by the Civill Law,) which are notallowed G - net oe 
A e reſolac. TS 
2 theſet ptiviledges, ſome doe reſpe&tthe mn nents nilieih 
of the Tel, Ro ne orach ND 
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tor or Legarary, ſome reſpect the ſolemnitiesabout the. 
| | making ot theteſtamer, & fomereſpe&theſubſtance or 
fT, nequeenim. £.4e forme of the teſtament tnade*. Concerning thefirft kind 
mil.rel.& ibi Bar.Si of priviledge, whereas t there be many which be dif- 3 
chard, in Rub.derc- 1 1 4 to make their Teſtaments, (as afterwards dotha 
ſta mil. C,Maatic.de %" : Liter; diſabled b aa: * 
conje&.ult, yol.libes, peare) 8: yeta Sou 1er 15not aitla EC yany © cacle 
tit. I. impediments, unlefle it be by reaſon of furor,orlacke of 
$ Iofra 2.pat. reaſon; or forſome other cauſes, whenhe is diſabled, 
| #Bar.ind. L. Neque 7#7e gentium. Concerningthe perſon of the Executor 
\ enim. Minſing,in cit. or Legatary: whereas there be divers which be prohibi- 
de mi. reſta. Inſt. in ££q robe Executors, or Legatariesto otherperſons, yet 
theyre not to be prohibited Executors orlegatariesto 
IBar,ind. L. neque a Soldier (except in ſome few caſes ,)Cocernipgttheſo- 4 
enim, & infra part.5- lemnities of the Civil Law,to be obſerved in the making 
of Teſtaments: Souldiers are cleerly acquitted fromthe 
+ L. Divus& de teſts, Obſervation therof,* ſaving thatin the opinion of divers, 
wil.$ plane. lnſt.cod. Son[diers when they make their Teftaments, ought to 


Quorum opinio c6- ,, 


Jul.Clar$ceſt. 9.58. ſubje@of this Land, is ſtrictly tied tothis obſervation of 
=Supra $ j. in prin. xequiring the witnefſes, inthe making of histeſtament”, 
m—__— ,oſ only ſolemnities being neceflary which be Iprs 
»Supra$.x.inprin. gentium ”,) Therefore that opinion is not to take place 
**'Vide quz ſuperius herein England: otherwiſe this abſurdity would follow ow, 
GHz lunt. $x.0.5-6 thax Souldiers ſhould be tyed to more ſtriftobſervation, 
RES, then men of greaterskill, andenjoy lefſe liberty, then 
. neceffieate.  Teſtar. theyof lefſedeſert®. Concerning t Military Priviledges 5 
eriac. faricum ghich reſpeRtthe forme and ſubſtance of the Teſtarhent, | 
provine. coniticcane. made: Firſt, whereas no otherperſon, candyewithtwo 
. verb. probatis. , Teſtaments, yet aSouldier may; and both Teftaments' 
- Tn, £fhall be deemed good, according to the willand mea- 
*E.-jus noftrum de ning of the Teftator?. And whereasan other perfon,can 
egjurt, C. te ce. not dye partly teſtate and partly inteſtate; (atleaftbythe. 
ia mil,” oh? ak Civil Law*)yeta Souldiermay*. And thereforeifa Soul-- 
- 'D-L.Miles. ©  dier make histeſtament, and therin appointan Executor 
Y; ys Alvidg for goodsin'oneplace,thenextofkin ſhall have admini- * 
part.4. $17.18, ſtratioofgoods inanotherplace* Butthisprivilegedoth | 
_ alſo 


orury P1110 ©” xequire the witnefles tobe preſent. But foras muchas no- : - 
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alſo belong to — aha doiea Wils. _ Ora 
Tinto reammnerns hou I 
| Aﬀtes we nee viewed, whit longto repeat chentall®. Ya 
Mt yremje itſhall be ſes Is. wn belong = =. 
Soldiers they be pt toſhew what £0 merar, po-pivlegia, = 
d/ towhom theſe privil 4 tne dogma 12" mili Fay "2 

- teſta, RIES 
ncllige ſtations. 


TOW 


6 | 
Where 
|. api 7s to underſhand, | that theret 
Souldiers. — > p 7a termed in Lawby the three” 1 
(fuch as areabovede G = wry —_ armed S fiery res oy SS : Simbboriond 
raris, Lettered Souldi ed} the ſecond be Milites Ui > glius, &p eq ie 
third ſort are ouldiers, as Doo ttes lite- hog. in routes, 
ſort are Mi: rsof the Law: the 2 2urews 
us jt pr" Stem w: then cages 
75 rs,.as Cler , celeſtial or heavenl Jul.ClarSwefim.g.y 
doth tet gy menand Divines: avenly in fn. Advibeduts  _ 
k wo Trout them , .Concernivg eV: _ forhe Law bs mic dhibe duas ao | 
"Ie pe ye ſafely inſome Caſtle or evi cicher © ZoinL, Miles. =. 
be imploy ieged by t eenemy.--only:i place of de. FEES: CD SUES: _ 
they oo incaſe of or oe rebelli readinefſe to 9*:*ta. mil inks. we 
IE tence intflonottobelſon; and chen open = 
i antes. avi fo. re inexpedition or a : Orelſe vl. vols le conjec 
Varres, and ſuchare privile ion or a@tuall ſervice.of 2 - iEADp3 
ti of Rp are priv AS rue; ervice'0o Sed h _ 
Yana or by water ® q? ther they be employed $* 2:9-15,n.4.Awd. 
ootmene,  tCo "AN whether theybe h ployed , 1Ld. obſervat.z18 *Y 
- 4 ers, man Oy __— a _—_ men or cures09;$ rein W 
the foreſaid Privi is opinion, that they' of Souldi; 3ar.2:tinlaike. "3 
riviledges « they doe not enj dere; in Laniles, © © 
properly ſo call ges*, becauſeth enjoy {4c judins. in fin... _ | 
| alled; but | ey are notſouldiers Dec. in Rub. ft OY 
92 contrary opinion; pour meer. byes: diets hon on cane Ol 
ftudi n affirming t that the riarc of L- centuri pai 22 
of "x4 Fogrel of learvied Levers _ reat.paines;and volg ſub.n-x - & de — 
w and ſuch like | , (eſpecially Do&t Sichard.in Rub: .- 
-| | : ub; ds -» 3-8 
TG p. hen the Worm xy amen — to their FIR a _ A 
Douldiers, For that withd entures-of thoſe inde rela ub a 
catbe govye! i, without Lawesno armed 1 gſub.f. quo. 
Es crned:. Andi $noCorumons "x um op.com.cit ut re>- 
dloeas fat ro indy prana rr rwery rajcaleh Ya deli, TY 
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And yet doubtlefſe itis more doubrfullin Law, whe- 
thertheſe Military Priviledges doe atne to Te- 
-_ ſtaments made by men, theni were made 
6 Ripa.ind.L. cent by Lawyers. The reaſon may be, becauſe howſoever - 
Coo Jaſon : yet they be otherwiſe rewarded, 
©:P2 & alice ibig, though notin this i: which reaſon notwithſtanding doch 
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 . & Mathelillanor $1, not fofully ſatisfie. For if Doftors and plenders of the 


rermpd > pare Law be therfore priviledged, becauſe they be com 


i Vaſq.de faceef crea. tO Souldiers * ; forthatli evalianr Champions, byforce 


$ pg LN. of Learning, ftrengthof wit, and mighty power of elo- 


es. &. de re jug, QUEDCE, they detendtheir Clients cauſes, againſt the 
Mencionem autem ſubitilties —_ injuriesof their adverſaries: os much . 


fecinonſoldmdede- ore ought our Clergy men Divines, our Captainesin = 
nap Fon the ſpiricuall warfare. of this life, by meanes of whoſe 
- cs golf Vooneiari ſacng miniſtery and vertue of whoſe godly inftrution, 
E.- $— ES Word; notourpurfes, nor our bodies, but even'our 
| + - "6. L. centurio.n. 18.ſoujes are defended and kept in ſafety, againſt the 


and might of preaching that powerfull and invincible 


cruell aſſaults of that bloudy and mortall. enemy of 

mankinde, ( who ſeeketh by. all malicious meanes, 

like aroaring Lion whom he may deyoure) and againft 

his huge Hoaftof wicked ſpirits, who never reſt day nor 

night, nor minuteofan houre, but till ſtrive with might 

and mainetooverthrow us, and tobring us all to ever- 

laſting deftrution : how much more, I ſay, are theſe our 

| __ __ _ vr terrible mmm tobe gratified 

rAre. 3 min. ad ma. ignified, with all manner of Military Priviledges! > 
Bey x Wherefore if the matfer reft u the iſſue of deſerr 
and worthines, without doubt of theſe three forenamed” 

Souldiers ; the Divine isnotthelaſt, but the foremoſt. 
Concerningthe other two, (the Lawyer I meane and 

the Souldier) whether of themdeſerveth betterof the 
Common-wealth, and whether is robe preferred before 

theather, is aqueſtion ſoincident tothiscontroverſie, 
and cleaveth ſocloſe thereunto, thatthere be few Wri- 
ters which handle the one, but they alſo tonch the 0- 


ther, 
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What a Teſtament or laſt Wil: - oi 


ther ®. Inthe determination whereof , if the —_—_— Alz. laf.Rips.in 

ters of the Law may be Judges in their own cauſe, t ney pane ng 

the ſentence muſt needs be, Cedart arma toge ”. » VaſqJind. $ 24.n, 
Compariſons be odious. For mine own part, if you 3 /:tz{inE-pen.Cade 

will give me leave, I willtell you a tale out of Zaſims ©, TE ne 3 

writing upon this queſtion, which ſhall be as true as any mil.etia. Alex. in d. | 

in Aeſops Fables. A certain Painter (faith he) meaning ago mn chap - 

by his art to deſcribe the ſtrength of Man, did paint a Panor. & Canoniftz 

liccle man riding upon a huge Lion, as if a man were ws quando de m2- 

ftronger then a Lion. A Lionpaſling by, demanded of Fup.te mail; & be © 

the Painter, wherefore he made ſucha piQture. Becauſe extr.col.z. 

(quoth the Painter) my manis able to tame any Lion, as * 212 L- milesde 

eaſily as an Horſe oran Afſe. Well fir, ſaid the Lion, if ** 

we could paint, thou ſhouldeft fſeea Lion deyouring a 

Painter. Eloquent men are as Painters, valiant Souldi- 

ersas Lions. Hitherto in jeſt: but now inearneft, yer 

without offence. It is not the golden Chaine, nor the 

Plume of Feathers, nor the bigge looks, nor the proud 


brags, which make a right Souldie 


ier ?, Neitheris itthe* Z4ind.L. miles, 
long Gowne, nor the grave Beard, nor the wear "Ob 
ſure, which make a good Lawyer *. The counterfeit of *, Cucullus non fa- 
either deſerveth no honour: be he never ſobrave,never ©* \onachums 
ſo grave. If both be as they ſhould, the preheminence in 

matters of Warre is the Souldiers; in matters of peace 
it is the Lawyers'.In other matters, he is the more hono- * Zaſ.in 4. L. cencu. 
rable, which doth more honour the other. Toreturne an 20.Alex.inc- 
to the former queſtion, whether theſe Souldier-like jrag,oppt on» 
Lawyers may challenge theſe former Teſtamentarie : 
Regs : Wee are to diſtinguiſh betwixt privi- 

adges _ to Souldiers (ſo properly called) inre- 

of the 


ſj ir want of skill and ignorancein matters of 

thatquality, (for ſuch doe not belong to the Learned ) | 

and priviledges of prerogative or deſert. For theſe kinds (mp,;aL.miles &L. 
of priviledges belong all to Doctors and Clergy men *: centurio. f.de rejud. 
x3 but t withthis reftrition; that as they belong not to plichecl Gr The 
every ſouldier, but onely toſuch -- are inaction: ſo they q-5-0.5- EY 


50 The firſt part... 


* Grafl.d.q.x. Viglius belong-not to Doors utterly non proficient, or Clatkes 


4.97pm unlawtully on reſident, bur ſuch as painfully attend their. 


x fin.6 quisvers, C.de profeſfion, aud diligently labour in their vocation, 
e codictln,y. | : 


Of the Teſtament of the Father amongſt 5 
his Children. ]. 


1 What i « Teſtament among ſt Children: 

2 That Teflament i preſumed laſt which is made in favour + 
of: Chilaren. . | 

3 If two Teſtaments be found, and it doe not apprare which. 
# firſt or laſt, neither is good. | 

4 The Teſtament mad in favenr of children, is not ſo eaſily 
revoked as another T eftament. 

5. What manner of mention « to be made inthe latter Te- . 
ftament, to take away the former made in favour. of Chil- 
dren. 

6 Certaine caſes wherein the Teſtament made in favour of 
Children, may be taken away by the ſecond, without any menti- 
9mof the former. : 

7 Whethtr a Teftament may be proved which hath no wit« - 
weſſes of the making thereof? | 

8 Theprivilcdgeof proofe without witneſies, whether it be - 

. ptenliar to one kinde of Teſtament * - 


| d.. XV» ly £25 

EVAN Heſecond kinde of priviledged Teſtaments | 
: \ Pho is, Teſtamentum inter liberos ; a Teſtament 
+ Manzic:de conjedt. Fuf © Hoey amovgſt children®: that is to fay, t where- 1 
alavol-lb. tit. doin the father nameth his lawfull and natu- 

1 SR POE Pg rall children his Executors, giving to-them 
rifima $ ex imperfe- the reſidue of-his goods ® ; unto which kinde of Tefta- 
Ro Gterelta, £idi ment divers priviledges do appertaine*<. The firft privi- - 
« d. Seximperfe&o, ledge is this, if F two Teſtaments be found after the, 
&L.6n.C.famil.Her- Geath of the Teftator, of divers tenours, and it doth not 


A ollib 6ar-T APpeare which of themis the latter Teſtament , in this 
| 4 | doubt . 
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What a Teſtament or laſt Will tt, &c. * $1 
doubt that Teſtament is preſumed the latter,andſo ſhall 
prevaile, which is made in favour of the children*. * Bur LOL 
3 Whereas if t neither be in fayour of the children, nor Clerk ing 
otherwiſe priviledged, neither Teſtament ſhall prevaile, 00. 
but both are void, the one deftroying the other*: Un. |, F-in-dczred. In- 
I«fle the Teftaments be made by a Souldier ; for then it —— 
ſcemeth that both Teſtaments ſhall prevaile, becauſe he 9=-2.8.Bald.& Ca- 
may (if he will) die with two Teſtaments*, | _ R—_ EY 
4 Anotherpriviledge is this, the t Teſtament madein* L- quzrebatur de 
favourof children, 15not ſo eaſily revoked as other Te- © 2 #Barind, 
ſtaments ares: for whereas in other Teſtaments , the en me_—_— 
formeris revoked or infringed by the latter, and that jp- * Auth. hoc incer I 
ſo jure, without any exprefle revocation of the for- CERT GOO 
mer, and without any kinde of mention of the former ”s polteriore. Laſtir 
Teftament either generall or ſpeciall i ( certaine caſes qubus modactta,1n 
5 excepted: ) Yet t by the Civill Law, if the Father have ; Jie con SH 
once made a Teſtament, wherein he hath preferred his "MM 
children as before, the ſame is not revoked by a latter 
Teftament, wherein ſtrangers are preferred ( whether 
the former be a written Tolls or Nuncupative)un- 
lefſein the latter Teſtament there be ſpeciall mention | | 
bo of the former *, ſo t that it is not ſufficient for the Te- * 4 Auth, hoc inter 
y ſtator,to make enerall mention, ſaying, I make this my mango mon Taſ. Si- 
< laft Will,notwithftanding any former Teſtament; but he CROTER neg 
muſt make ſpeciall mention, as, notwithſtanding any <vntra Angel. ue in- 
former Teſtament made amongſt my children'!, or a quit Graff, Theſaur, 
leſſe the ſecond Teſtament be made ad pias Cauſas m Or — —_— 
elſe ſome great difpleaſure, or enmity have ha pened ' Mantic.de conje&, 
betwixt the father and the children, orſome like cane -— anne res 
have come to paſſe, whereby it may appeare that the Fa- Fs Hoc = aft 
therdid repent him of the making of his ſaid Will*s, © 742d. Aub.Hoe 
Another priviledge granted by the Civill Law to Fa-* Grafl Theſa 
thers Teftaments amongſt his children, is this that the 925 ceſtrn.g.86.n.1.8 
7 i ſame take effe, albeit there be no witneſſes to prove " Wo. 
the ſame; as when there is a Teſtament found in ſome 
Cheſt, orlike place, written or ſubſcribed with the Te- \ 


F 2 ſtators 
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52 The firſt part. 


|  _ ftatorshand, or by him procured to be written by ſome 
? Bald. Paul.decaftr. other ?. Howbeit I doe on that by t the generally 
fine C.de rp. © cuftome of this Realme of Exglend, thoſe twoprivi- 
| ledges be not proper orpeculiar to Fathers Teſtaments . 
alone, but that the ſame are common toall other Eng- 
liſh mens Teftaments, and namely the latter priviledge: 
when it doth appeare undoubtedly, tobe written or ſub- 
ſcribed with the Tefſtators own hand, or is cn that 
the Teftator cauſed the ſame to be written by another. 
How this proofe is to be made, that the Teſtament is 
written or ſubſcribed with the Teſtators own hand, is 
4 Infra part.q.$ xxy, declaredin another place 1, | | 
Otherpriviledges there be, whereby theſe kindes of 
Teftaments are free from ſundry obſervations and ſo- 
ſemnities, wherewith other Teſtamentsare charged.But 
becauſe they are alſo common to all our Teftaments 
here in England, it were improper to repeate them in 
this place under the Title of Friviledges. 


Of a Teſtament ad pias cauſas. 


x A Teſtament ad pias cauſas may be ſo termed either in 
reſpec? of perſons or places. 

2 A Teiament ad pias cauſas my be made by firange 
and unaccaſtomed notes. 

. 3 A Teſtament ad pias cauſas, being found cancelled, is 
wot preſumed to be adviſedly cancelled by the Teſt ator. 

4 1n 4 Teſtament ad pias cauſas, whether the condition 
ought to be obſerved preciſely. 

5 A Teſtament ad pias caulas « not void by reaſon of un- 
Certarntie. 

6 Whather all priviledges which belong to a Military 
Teſtament , or to a Teſtament ammgſt the Teftators children, 
doe alſo belong to a Teſtament ad pias cauſas ? | 

7 What if there = two priviledged Teſtaments, and 
i dathnotappeare which late, whether jal be preferred. 

| $ xvþ 
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BY is that Teſtament adpile caoſier} Which « Mantic, de conje&. 
as "Iſh retthedt netorl inreſpe&t of peyſons; fi nk -tit, 7.in 
Pty as whenthe Teftator willerhhisgoods'ts __ 
e uted toyourg Or anes; 'Widdowes, Stran- - 
En *Prifqnets; , ts, "Lame avid di iſe#ſ6d? perſons, ſorhatch 
Fniedy) ſuch astheLaw|terinerh m1ſ2r4b wr ain 
erſons. 1) bale a alſoin reſpe& of Places:':aswhenthe ſame *- gas) 
ro Hoſpitals, to Churches, to repairing of Bridges, hoot 
Wallesof a owne or City, whenthe ſame bedecayed , tho cage: 
atdRzridin it eePe Bo te paired, N;ard fuchaTeſtanont ru ved. piacus 
hath very miany privitedges< il) 150210) 50) 1207) 1 fagderalia Le 
2- 'One Defvijed eis that t this kinde6f Teſtament may 1} Heer. OY 
be written ich Brin eardunaceuſtomed:echaraters.or Ka pra. | 
notes,” as infteatof 4. thefirſt-figures; inftead. of B; : Tg pl 
the ſecond fig ure 2. n feat of C.-thetbird figure31 ubi "Omer 170 : 
or with ſome or nor ſtrabgo deviſed: Letts | Vet beg Ba WES | 
neverthelefſe the ſame is as effeQuall; as iF:it had been fort Narpbee 
written after the uſuall and accuſtomed manner*** = |*77 ri fingalisAngloruty 
An otherptivilkedgeis this, 'rharliÞchs t:Teſtamene  Tellamendngraml 
oY þ14s caif as be Found "Gahiceti6l, and irisnorknowne Of NE gitg pd 
whether the Teltater did willingly and wicringlycancoll* Menric, de cont, 
the ſame+; the Taw doth preſume'irro)be cancelled © en, nals 
ene ny 4nd- 1ſoitis ith effet 2aSif ithad not been. vilcg. piz oogy 72 | 
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condition-be accom npiteſy er meanes, then ac- Jol- th 
cor dingeorheprecle ——_ thecondition >, | here-*iu - Rope 3, 
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er Teftaments or _ It a Be cuiſe;c. 82, 
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1L MeviusL.quibz- ynlefſe the condition. be preciſely obſerved i. 


» 


redi de one. & - 
mon, #, vide infra k R , 
part.4.$ 7. cauſas is not voyde in reſpet of uncertainty (as other 


Teſtamenraate:)atd theretoreif the: Teſtator-fay; I, 


Po 


 makethe poore myExecutors,. or Twill that my goods 


. - _ PRES 


DD Taſin L;.c, be diftributed amongſt tbe poore: ſuch manner of ap- 


de facroſan. Eccleſ. Pointing Executorsor Legacies is not. yvoydek, | 


Grafl, Thelaur. com. _, Generally 'I ſuppoſe, that) t whatſoever priviledge 
Jy! 5 1 +12 doth belong either roa Military, Teſtamenr, ortoa Te- 


lerteſtm. ad pias cau- ftament:made bythe Father amongft.his children, in.re- 


An other priviledge is; that the t Teſtament ad pies x 


3 


6 


fas, abſque folennita- foe @t of the ſolemnities to beobſervedinthe making of 


tibus conditum , ſe- 


cusjure cano, mods T'eſtaments!,orthe ſubſtance of Teftaments®; that the 


adhibeatur —_ ſamedocalſo appertaine to a Teſtament, 4 P145 Can 4s, 
Re Senratn: 6, avinginſomecaſes, and namely, where the priyiledges 
pli..Graff. Theſavr. of both the former kindes of priviledges, be contrary, 
cot;bfeh Cy, +; as where heard oranges be extant, - it doth not 
unde non requiritur, SPPEare:whichis-former or latter... In-which caſe it ſee- 
ut teſtes ſint rogatiin meth, thatif they.be. Military Teftaments, that then 
» ſk 2d bo - y : ry - 5 b . 

ks ut kabee DEFAre both good, otherwiſe they are borh, nope Þ 
communis © opinio, But if the; one'of them be ad pies cauſe, then that is 
Feſtibus Corar. in preſumed laſt and ſoavailcable, the other nor being pri. 
c,relatum<1, j. dete- iledoed * WH | 

ſ2.ext.n.4-Tiraquel, VIE Fey | 


de privileg.piz cau[z + But t what if bath Teftaments be.priviledged, the 
c.z.8& Gralld. 9-15. one being, inter libenes, the other ad pigs canſas : and: it 
« C cum (3bi/ de te. doth nor appeare; which is former or latter : whichſhall 
Nacxtr. Quid ameem prevaile 2 I \ſuppoſe._that whichis inter liberes? for the 
reſpeRu perioo# (© children are to ſucceed incaſe both the wils were void 3, 
Ta, Elzr,Sreling . and ſo haven doublehelpe, the one of the T\ Ment, 
Iv £ 4  _ the other:of proviſion; of Law-.-: And. it were hard to 
Jib-& Sebard 3 rake: the Teſtators: goods fromhis children, unlefle. it 
idrian, tollend., did plainely apo, that. the-orher were the latter. 
7 Mantic, decenje@. Fxombeir, itieemetbthat if the Teſtament were notin 


7 


2 


| I, 6, 1 + ths Py, * » , AMiÞ* 4 . 
W109. 053: Evouret his childrep,butof ſoamgptberof his Kin, that . 
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rzſump.43.n.7.' * Vnde Aug. Quicunque (inquit) vult, exhzredatofilio, hxredem 
facere Ecclch am, alium parronwh quzrat quam Avguſtiaum,'c.ult,37. 9.4. ty 
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© owt 


—_ 


_ % 
- Ut &_ 


How many kindes of Teftaments there be, _ 55 
then the Teſtament ad pias cauſes, were to bepreferred, 
unlefle they did proye the Teſtament made in their fa- 


— Cc 


vour, tobethelatter*. * Mantic. de conje&, 
ule, voL 1, Git. 3an, 


Of Teftaments unpriviledged. " 


1. Ynpriviledged Teftaments what they are. 


j) have not any freedome or benefit contrary 
K\V/&$ to the common courle of ordi Law, 

(et 6y butare tycd to ſuch obſervationsas the Law 
requireth, and hath appointed regularly for 
all Teftaments. Of which formes we {hall diſcourſe here- 
after when opportunity ſhall ſerve. : 
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SECOND PART 
:0 F THIS TESTAMEN-'- 
3 TARY TREATISE. 


WHEREIN TI DE CLA- 
RED WHAT" PERSON "Sq 


may make a Teſtament, and 
who may not. ſo doe. 


The Paragraphes or Chapters of 
the Second Part, 


TT Hether every perſon may make a Teſtament, 


I. 

of Children, d 8 

| Of mad folkes and lunaticke perſons, \ 3. 

| Of Idiots and Fooles, 4+ 

; of Old men, | To 

Of him that wdrunke, 6. 
of Sleves and Villaines, 7. 


Of Captives and Priſoners. F 8. 


; eee Me OOO _- = oct. ——_ 
— 


Leon han hog age rf 
Of thoſe which be deafe and dumbe, 
-/ him that iblinde,”: 

Of Trayors, © 

of Felons, 

of Heretickes, 

Of an Apoſtate, 

of manifeſt F ſurers, 

of inceſluous per ſons, 

Of Soaomites, 

Of aLibelkr, 

of bim that killeth bimſelfe, 

of him that i out-lawed, 

Of an Excommunicate perſon, 

Of prodigall per ſons, 

of him that bath ſworne not to make a Tetament, 
of him that « at the very point of death, 

of Eccleſiaticall perſons, 

Of Kings, 


(9.9 {$67 2598 


bo 
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VVHETHER EVE- 
RY PERSON MAY 
_ MAKE A TESTAMENT. 


. 
——— 


— 


The Second "Part. 


SW 4 


X F- Every perſon may make 4 Teſtament which i not for- 
idden, 
2. Divers perſons forbidden to make their Teſtaments. 
3. Some forbidden for want of diſcretion. 
4. Some forbidden for want of freedome. 
5. Some forbidden for want of their principal ſenſes. 
6. Some forbidden by reaſon of fome hainous crime. 
d Jr 7 B12; 2 | ; 
N the ſecond Part of this Teftamen-. 1 net 
| an Eeggarinp be declared (Gor 
willing ) what perſon may make a 
> Teſtament, and who may not ſodoe. 
' + Wherein it may be ſer downe fora 
rule, that t every perſon” (both man 
and woman, Chriftian and Jew, ſound 


orficke ; and generally of what tate or condition ſoeyer 


» 


The ſecond Part. 
he, or ſhe be) hath full power and liberty to make a Te- 

« Inſtir, Quibus non ſtament or laſt Will S and may thereindiſpoſe of his 
cepermiſſumeeſta. «ods and chattels®, ſaving ſuchperſonsas be prohibi- 

in prin, & gloſl, S- Etro. WS TE | 
ibid. Simode Prztis ted by Law or by Cuſtome*+;-: ST OOARE Oo Pon «7 
de inter, ult, vol. 1. 2. :/ Therefore if we ſhaltdili Yenthy examine;-what per- 
mer $1 Vl ear Forbidden by Law orby Cuſtom, ic will cal 
grefl; lib. r. $j. Mi- aPPeare whotheyare that can makea Teſtament, or di- 
chael. Grafi.Thefaur.f, 


pony ivr ppb poſe of their goods and-chattels.-;And albejt-t many 2 
mY is "6 perſons are forbidden Lo ee} -uſt 2 Ty 
* Quibus enim per-ftaments, yet they are reduced bf ſofa) ro figure, pr 


millmeſtretarixil” 656 forts*. Amongſtthe firft t arecomprehended ſuch 3 
legatarelinquere.Ro- as waxt diſcretion or judgemenr, as'Children To mad 
rent, Folkes*, and Idiotss: . to whom alſo Lmay joyne thoſe 
-—"%s 79: pany op. $ perſons who: be fo veryo ;that they become childiſh 
codicil.n.z.,  againe®, and himthatis drunke', | 

"8ſt enim dictum | Amongſt the ſecond t fort are comprehended ſuch , 

prohi- F 2B 2. 

bitorium certarum 48 lacke Fendens , and full liberty , as Bond-ſlaves and 
T4 17 glofl. in Yillaines *, unto-whom may-be-added Captives and 
Al permiſtem eeſts, Priſoners! and Women covert”, 


DVt \ 4 vl l 
fac. Grafl: Theſaur, d ſuchas' lacke ſome of F 


bene a 


| Ii the third ſort? are containe 
com.opin.reſt. quzit. ;hejr principal. ſences , namely ſuch as. be dumbe and 


28Nn.n, Ry 4 
5 Bar. & Bald. int, deafe®, and blinde®. 


Si queramus, . ds Among the fourth ſort tare placed ſuchas for ſome 5 

92s 112 hainous crime, are deprived of ability of making 0 'Te- 

vindil, conſtie.Cant. ftanients, as Traytors ?,Felons 9, Hereticks r, Apoſta- 

* = 1m) 17h :. taes!, and many others ©; - : FE 

Infra cad.vare, $4. And laſt of all, others t for other cauſes hereafter 7 

k Infra cad. part.S F. ſpecified". | ST 7 

$ Infraead. part $ 6. = 7 i £5013 193 TH 10D 90G SR LAS TER 

k Infracad. part, $ 7. )Infra,cad; part. $ 8. * Infracad. part. $.5j* Infratad-part $/10,” *-In- 

fraead.part.$ 11, ? Infra cad. part. $12. 4 Infracad, part.'S 3. * Infrazad. part. $.14. { Tn- 

fra ead, part, $ x5. * De quibuzinfra cad; parti $'$ 16, 17; 18, 19, 20, 21,22. 7-Ihfratad, part. 

+ $$ 23, 24. cumſcquenubus, , Vide Jo. ab Imol, ip c;qua ingredientibus, de reſta.cxe,ubihzcſyne - 
carmina; Teſler noqurane inpuhes relgioſn, Fifianis af, (9956 dypayyers Oar ane, 
cum mulo ſurass, & le, Dui majeftaen left, l ca w aſe, Iv 


. G PY i & », 7 48 > Th p 
1-2 2? 4 A. KEN. -— $e-of 
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| | Of Children. |; | 

I. At what age a Teſtament may be mad: of lands,” 
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2, At 


*. 
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Es Who may make 4 Teſtament or Br 61 


2 Atwhat age 4 teftament may be made of goods. + 

3 What if the minor be doli capax, or « ſouldier, or the 
Teſtament be ad pias cauſas. - 

4 What if the Teſkament be made with the authoritie of the 
Txt0r. LE O08 
s What if the Teſtator doe live untill be come to law- 
full age. 

6 A boy afier 14. yeares, a woman afier 12. may make a 
Teſtament of their goods. | 

7 What if the laſt day of the yeare be not finiſhed. | 

8 What if the Teftament made during minority, be appro- 
ved by the Teftater after he be of full yeares. 


d 1. 

dS ZLIF we will underſtand when a childe ma 
BL A make his Teftament , we muſt diftingui 
Dy whether the Teſtament be of /axds or of 
| WED goods, 
If of lands, t it is provided by the ſtatutes 
of this Realme, that wils orteſtaments made of any man- 
nors, lands, tenements, or other hereditaments, by any 

rſon within the age of 21. yeares, ſhall not be raken to 

good orcffeQuall in law ?, for untill that time, by the «Scat.H.$.an.3 4.c.5- 
common lawes of this Realme, they be accompred 
infants Þ  Do&. & Stud.lib.r, 

If t of goods, we muſt diſtinguiſh, whether the ©>*-lib-r2.6,28. 
childe be man or woman. A boy cannot make his, _ pas 
Teſtament before he have accompliſhed the age of ia. Sorctenantie 
14. yeares , nor a wench before ſhe have accompliſhed fir. quibus non eft 
the age of 12. yeares ©, In ſo muchthat t if before theſe up 7m _ _ 
foreſaid yeares they were of that ripenefle of wit, that &.fac.poſ. w_ 
they were deli capaces, capable of deceit, orabletodif- * PP.ind.L.qua z- 
ccrne betwixt good and evil, and betwixt truth and 6,2 e@, web, 
 falſhood; yet could they not make any Teftament, nor Grafl. Theſaur.com. 
diſpoſe of their goods *: or if the were of that 2P:9*\im. q. 20. & 


ſtrength, that he were{a ſouldier, notwithſtanding thoſe oo ——_ 


4, 
\L- 
AC 


” vw 
» 
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- The ſecond part.” 
" | 


liers- in 
ſouldiers 
hich doe belong Ns he make 
pi II matted dis age of 
great P of their Te he had accomp he have accom- 
his Tetamenr, Ne nem wek 
his e. Neither enc to 
. r aw an AS 
R 1 » YEAares ; es of age, no ment ad P14s 6 ſ- Or 4 
eſtam, T4 year a Teſta by the boy 
#5 _ Tr pliſhed liſhed _ a n ent good, _ = ſhould be 
ubi ſupra, re icher tis the Te es,althoug utors: neith 
—_ he ſaid ages, ofthe Tut in 5 
hancop. e ui E TRE Ia) ſent made 
, fi fracer q h befor | OFrCon bein 
fIaſ.in L, flic atque wenc hority ood I hey 
. poſl. . aut me ; ElT tNE 
_ opnio comm ru Made " Tg wa aforelai >a Bear 
bl WEN | . ralla b 
calculo be #4 doth [norities re P th eir ſeve 
[pr 1 wa their Kay rgy © cumin . res, anda 6 
CATE En ponds he make their Te ps, cds 
a1 ſta. fac. = mig aite 2 l 
C. quite 2 Inſtic. they ir ta boy cares, may i and that 
mn Bore Howbeir a boy acer goods and CKrls \, and that 
ibus non Cc Gli- er the ag To oodsa ent of t 
mee e- Wench = diſpoſeot rugpd. "ae = he authority and 
nefuniiys _  - war" without the lſo without the oods of 
| Los netiede- DOT ONE 4 guardian w_ or ſhe —_—_- to the 7 
. instit. a6 ror her " haye a . r 
a of Cura f the father, t he or ſhe by him © 
viſe. fol. 99. q itioſa. conſent © | Orit he Teſtament Y ſaid 
: fo fit vitt 2 CC own *. es. the es afore , 
Impre ) omifla, his Or her 2. YEATES, . { verallag d 
ny (%. ſcribi- of 14. Or 1 of their ſc day were already . 
ba: nilij- 298. her, in AE ref dr + after they OT 
= in L.fi _ iSasg red ”,-Likewiſe r 12, he or ſhe ritie , the 
- quiteſta. fac. eſt, then EXPIT es of a in their mino ong 
; = jurecivli Glu pliſhedr the bows | + 965 on 15 WM 
quod. ſtari ne ove il, an 
lias te - appr WL, 
page i oe by this "_ d. L. qua ztate, 
am, cuſubiciury __ deffecuall . edifice thin. ®''S. 
teſtarem. Ar v = fic ceflante cauſa,'c 
Anglia ceflat & ; | lib.3.c.7. & fic 
un, 
pla as £4 trac.de repub, Angl. 
przr 


d folkesand lunatick perſons. 
Of ma 


Teſtament, 
d Lunatick perſons cannot make « Teſt 
| ad an 
and br the reaſon. 


2 Whe- 


Cant WS) ; : 7 « 1 
% 4 ho 4 * 


— 


' Who may make a Teſtament or 08. | 63 


2 Whether the Teſtament made in the time of furor be good * 

when the Teſt ator is come to hinsſelfe, | 
es Teſtament may be made by 4 Lunatick perſon, betwixt - 

x Is, 

4 Every one is preſamed to be of perfett minde and memory, 
awill the contrary be proved; 

5 He that objedteth rnſanitie of minde muſt prove the ſame. 

6 Whether it be ſufficient to prove that the Teftator was 
mad before the making of the With. 

7 Whether he that is once mad be: prefumed fo to con- 
rinue. 

8 Inſanitic of minde hard to be proved. -. 

9 oy muſt yeeld a reaſon, if they will prove a man to 
be mad. - | 

10 CArgaguents of madneſſe. - | 
| = Wherger a generall reaſon ſuffice to prove inſanitie of 
mende. 

12: Whether maducſſe may be proved by ſingular wit- 
weſies. - | 
n 3. Thoſe witneſſes are to be preferred , which depoſe that 
the Teftator was of ſound minde.. - 

14 What if the Teflament be made by alunatick perſon, and 
the time of the making unknown , whether &s the Teſtament 
goodor no? - 

15 What if it canuot be proved that the Teſtator had quiet 
intermi[cions.. | 

16 What if there be .4 mixture of wiſe things and fooliſh 

inthe Teftament. . | 


d. 11). | : * SPreterea. Taſlit; 

RIATFAT folkes t and Lunatick perſons , dn: quibus non <& per- 

ring the time of their furor or infanitie of 2%". L.furiolum, 

-ragpg | . C.quireſta, fac. pofl; 

minde , cannot make a Teftament,, nor di- I. nc codiallos C: 
ſpoſe any thing by will * ,* no not 'ad pias CO : 

* . 4,61 *5. = 

cauſes >: the t reaſon is moſt forcible , be- pou eee 


Decyin d.L furioſum, & hzc opiniocommuniter-eſt recepta Jul.Clar.$ _ 5.Graf.Steſtaq.17, 
CALC 


2 


be. 


64 The ſecond part. 


© Grad. $ telim. 9. cauſe they know not what they doe ©: for in:making 
i Fenn. Com Of Teſtaments, the integrity or perteneſſe of minde 
efts.facpol, andnot health of the bo a requiſice 4, and thereupon 
: ES paw- aroſe that common clauſe, uſed in every Teftament al- 
non ſt pereniff quz 12Olt , ſick in body, but of perfect minde and memory ©, And 
ramen clauſula non ſo t ftrong is this impediment of inſanitie of minde, that 3 
| 9095 "> ng ifche Teſtator make his Teftament after this furor have 
* overtaken him , and whiles as yet it doth poſlefle his 

minde, albeit the furor afterwards departing or ceafing, 

the Teſtator recover his formerunderſtanding:yet doth 

not the Teſtament made during his former * recover 

4 LFurioſum,Cquiany force or ſtrength thereby *, Howbeit t if theſe mad 
< vnthaey | hos or lunatick perſons have cleare or calme intermiſſions, * 
us non e>t permiſ} then during the time of ſuch their quietneſſe and free- 
ſum, &c, dome of minde, they may make their Teftaments , ap- 
| pointing Executors,and aiipriong of their geods at their 

8 d. L.furioſum & 4. Pleaſures8. So that neitherthe furor going before, nor 
$ przterea & DD. following the making ofthe Teftament,doth hinder the 
_ ſame Teftament begunne and finiſhed in the meane 
b d. Locis. time?, Much more is that Teſtament good and available 
in law ; not onely for goods and cattels, but alſo for 

lands, tenements, and hereditaments, which was made 

by one of ſound memory, never affefted with any lunacy 

or any inſanitie of minde, untill the ſame were fully ac- 

compliſhed and finiſhed, forthen albeit afterwards the 

Teſtator be overtaken and opprefſed with inſanity of 

i Vide Dom. Coke, minde, ( which is a thing not rare alittle before mens 
lid. 4: \ncaſu inter Jeaths) yetthat ſubſequent diſability, doth not diſanull 
2 Do.Coke ubi ſap; The precedent Teſtament, or laft will :; the rather be- 
lib, ulr. #. de injuſt. cauſe this infirmity doth proceed from the willand by 
— 7 6 EPO the viſitation of God, then by any voluntary ac of the 
le&. extr, _ party 2. | 
i art L-neccodt And here note, that every perſon is preſumed to be 5 
Alciat. in trad. d. Of perfe&t minde and memory , unlefle the contrary be 
przſump. regula j. proved i, And therefore if any perſen goe about to 
preſump,78, 1mpugne or overthrow the Teftament by regfonof in- 
| anitie 
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ſanitie of minde, or want of memorie, he tuft prove * Barind.L.nec co- 
that 'iwpediment**, If it be 'asked wherefore"thenis ScilosMinfng:in & 


that uſuall clauſe (of porfet#minde and memory ) Toduely te conje8-miuvoldub. 


obſervedinevery Teſtament, ifhe that doth preferrethe *-"t-5- . 


will benot charged withithe proofe thereof? Itim 


anſwered; that thatwhichis notorious, isro bell ged® Vaſe nk an. 


dive mes ) it need not beproved ”: and therefore1 g2ns meatis ſaniracs 


and/yetnot hurtfull », 7 
' Secing then he'whoſe intent is 


madnefle and luracie muſt ore the ſame, it ſhall not renteizVaſguiſfube 
beamifſe, to ſet down ſome obſervationsconcernin gthe fcribo,nig confleres 
manner of proofe thereof, 1! 1 + 007 ues Harem _ Fol 
. $0" | . , +  VIGe = 
Firſt therefore.it may be delivered for a rule; that tit car.dc probac. conc], 


is ſufficient forthe partie which pleaderhthe infanitie 9:4.0.10,11,12,12, 


ofthe Teſtators minde, to prove that the: Feſtator was juſmods - 4rxA _y 
beſide himſelfe, beforethe making 'of the-Teſtament, ad; robationis adimi- 
although he do not prove the Teftators madnefe at "iulum 2 Norario 

An” * | ſcripta. +Mantic, -de 
the very time of the making of the Teſtament *,the rea- corjed-uleasl. ith x 
ſon is: It being t proved that the 'Teſtator was once tir.s.io 6a,, .. ©, 


mad , the law preſumeth him'to continue/till inzhat Sofia c. fin. de 


anirmare, 


.. caſe ; unleffe the contrary beiproved 7, 'Forlike'asthe :r.Lanfanc. in c.quo= 


law preſumeth every man to be an honeſt man; unlefſe 11am contra de pro» 


a} + : | baceextr.vcrb,teliium 
the contrary be proved %,and beingproved, then he w* depoſ. & Ml Kedron 


is evil, to be evil ſtill”: Soconceruingfaror; the law vis opinio per pre 
preſumerh every man ro have'theuſe of reaſon andmns prin .c. dileftus des 
derſtandingunlefſethe contrary beproved,which being - Minic.d& coojee: 
proved — , then he is preſumedin law to ult-voli.z.cit. 5,Dee, 


continue ftill voidot the uſe of reafonand: underſtand: nk oe og 
ing, unlefſe the Teſtatorwere'befides himielteburtfor + Alcizrde pray. 
u 


aſhort time, and inſome peculiar ations, and notcon- reg. 6 fre mp.$, 
tinually fora long ſpace, as for amoneth or more*; or re ny _ 


f Panor. Io. And, & Butr.in'c,cum, dileQus de ſuccefl. ab inteftar, exr,quorum op, com. efle multi 
teſtimoniis probat, Maſcard, de probic. verb, furtoſum conc| $25 N3. * -Berin L.2 dE bon, 


- 


inſan. & furioſ.delat,Manticade conjeR.ult;yol lib. x.cir, - n.7.ycrb. (cd ramen, | 
unlefle 
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unleſſe the Teſtator fell. into ſome frenzie upon ſome. 


” Arkin E: «Ed accidentallcaaſe is which cauſe afterwards taken away *, 
_— gion wad. or unlefle itbea long time fince the Teftator was aſlault- | 
_— > hte malady?, forintheſe caſes the teſtator js not 


pare. c.2.n.5, Mantic, l wie” 6. . 
ubi ſap.yerb.rertio. preſumed to CONTINUE 1N his former furor or frenzie 


- Bald. & alii.inE., a other obſervation is this , t.that itis:a/hardand 8 


furioſr . it ſt . . . ' 
fac, NA Coririn de difficult point, to prove a man not to have'the uſe.or 


2.n.6. underſtanding of reaſon ; and therefore t itis not ſuffi- g . 


DE ORs cient for the witnefles to depole that the Teſtator was 
card. de probac. verb. mad, or beſides his wits ; unlefle they: render or yeeld a 
furioſs con.825- ſufficient reaſon *, to prove this their depoſition, as . 
fe efoard crate that they did ſee him to doe ſuch things , or heard 
probac. verb. furioſus ſpeake ſuch words, as a man having wit or reaſon, would 
concl $24.27: .. 1, nothavedone orſpoken®: namely, t they.did ſee bim 

| Larioſum.Boer.De- throw ſtones againſt the windowes >; or did-ſee him 
ciſ:z3.Mantic.decon- yſyally toſpitin mens faces, or beingasked a queſtion 


JjeRultrollid. 1-235 they did -ſec him hifle like a_ gooſe, or barke like a 
825.Minking, in $.dogge*, orplay ſuch other partsas mad. folkes uſe to 
przcerea Taſte. qui> 4,6... This or thelike reaſon ( whereby the. Judge may- 


| p:rmiſe - : 
hs he. ct pt” be induced to eſteeme- the Teſtator not ror be 


— um, 


> Bald, in. Divus ſound of minde ) ought the witneſſes toyeeld, although 
K> de offic. prxfid. they be not.incerrogated of. the cauſe of. their know- 


anc tr} ploy ledge*. And ſome 7 there be which -boldthis for 4faf- x1. 


tern Sol. mart Kok ficient reaſon erp ty my ns 1 oy ou _- 2 
Mas icd. tite5.n. 2. be was mad , for [ id ſee bim mad » ALLNOUA: & oC 
Eeper Dec.conki 4d not exprefle any particular a& whereby ſuch madnefſe 
* Corn.conhi.z2,vol. 0 PF | 
|  Magrie.d.rie.q.q.t2 may be colleRed-. Furthermore! this furor ar madnes, I2. 
I eneebenor Cigar © rms (for if one. wieneſe ce 
nd.8 26.1.29. neffes benoc | 
p Liang oh poſe of the madnes ofthe Teſtator at one time, andan- 
. fupra & Corne, con. other witneſfe of his madneſſe ar another time, this doth 
319 tat, Dot lufiiciently prove that the Teftator was mad Þ: } 
rioſum.C.quiteſta.fac.poif, Mantic: ubi ſupra Boer.deciſ-2 3.4. Maſcard. de probac.concl.$ 27: - 


"yi f Are.in Lult.$.alr.f.de verb.ob.Boer.decil.33.n.4 4,45. Mantic.d:titeg,lib,2n.16, 8 Ga. 
br. lib. x. com.concluſ.cit. de xeſtibus conel. n. 43. poſt Alex. Pariſ,. Dec. & alios ibi nominatos 


k. Qued procedir, fiveagatur de probatione furoris in ſpecie, fivein genere, ubicempus eſt deſub.. 
Fe. us, Raingpakl.67,rol.3 .Maſcard.deprobac.de concl,8 27.n.g., 
| But - 
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But when the witneſſes a reeing in time, one depoſerh 
of one mad prank., another witneſſe of another mad 
ad at the ſame time, thift-p prove that the Teftator 
was then mad , though -_ "doe norborh'depoſe of one | 
13 and the ſame mad a&'.: If foe witneſſes Yoo tfdepoſe' ray ag pon Rp: 
thatche Teftitor was of Corſet mindiand mernory, and « Gabriel.lib.r.com. 
othersde moron their reftimon iseo depre. | ane peg 
ferred, w ſe-thathe:was of ſound meiiidris « , p00e.4 719-9746 
well Racket nee ehory tryna ory eter 
and yaliditie o as for that my ago 
| more agreeabletothe diſpoſition of nature ®, fot wet oo RY 
| man is acreaturereaſonable. Pane aging wg 
14 Thelaft obſervation is this, t ifaLunatick perfongon17* "it Sr _— 
” one that is beſides himſblife at ſome times burnot con- = 1dem. ibid.n.18, 
tinually , make his Teftament: and it is not known; 
whether the ſame were made whiles be-wes of ſound 
minde and memorie, or 80; $hetin ng 51s 24 
beſo conceived, as thereby\noargument-of ny 
folly can be gathered, it.is tobe preſurned thatthe 
was madeduring the time of his calme and cleare inter- 
mifions: and ſo the Teftament ſhall be adjudged for a | : 
15 good Teſtament *. Yea talthoughit cannot be proved, far com 9 lin 
that the Teſtator uſcrh to havean na api Tin- q. 21. ubi areſtar 
termiſſions at all; yetneverthelefle I fappofe, that Loy og tree yen ot 
TRE be wiſcl No order py the. ſame geting no Ve 
for alawfalf Teftametic *: Bur if vins, Ey p verb.” 
ine Toma thew by infirate of wiledone mndos 
folly, it is tobe preſumed, thar che fare was made du- comimuniter 
ring the Teftators frenzic®; info machrharif there beam «e comma abb | 
bur one word ſounding to folly, it ispreſuitied os the GoMdaorog I, g 
Teftatar'was notof found tinde'an m9, ne enki apa Beets —Y 
made tliecattie. Andthereforein this cafe i oh A mat, Jo on ; 
ment yoid 9, unleſle thatit may be proved, ER there 7.40 deci. x; n. 13. 


wasintermiffion of gen time. Quinimo ne ab cdl 
moner.Graſlubiſ i380 infiti. Bald. & Angel. in L, furiofi Farclan, C. qt. 
ſta.fac.poll, 1 Tees Abel mr yo L.fucioſum, 
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The ſecond part... 


| 'Of Idiots: ps 


1 What perſon i deemed an Ldiot: 
WT 2: 41 Idiat canner: make 4 Teſtament; 

| _ 3 Hethat is of a mianc' eapecitie, or indifferent betwixt 4: 

wiſe man and a foole, may make a Teftament. | 
| 4: Although 4 man be not an Idiot , yet if he be ſovery 
ſimple , that theres but ſmall oddes betwixt him and a natarall 
. ſnob, ſuch « perſon cannot make a Teſtament.) EV Of, 
5. What if an Idiot ſhould make his Teſtament wiſely and 
reaſonably to the ſhew , whether were that Teftament good 


or 1108 ©” | (£13 24 calls 

6A pleaſant jeſt of «very foole ; which gave a very wiſe 
ſemence.. \ | | 

7 A4noher jeſt of « fooliſh Magiſtrate. 

8 A naturall: foole doth not underitand what he ſaith , al- 
though he ſceme to ſpeake wiſely. - ek 

4s A fools Teſtament wiſely conceived « ſometimes good: 
8 - * 


5 Jdiota apud Cice- P | | or a naturall fool is t he, who ” 
ronem. & alios indo- notwithftanding he be of lawfull age , yet 
Qum, (cu. illiceratum 43 hc is ſo-witl *> | wy _ 
plerungye lignificat, (Yay Bey 2c 1$.10-wItle ie, tha he cannot. number 
Sow yu Nat. Bre. de 77 MW | hat age heis of Þ, 
idjieta inquirendo. _ | S40Þs 
ce aid? tine ſtatim ther, .OE mother » 
fatuus quiſquis non neſtion <"Where- 
E * otelt . Spmontrare b not reaſon to 
* paxrem? Ablic,Nam, 4; | £4 ovens 27 4þ wu 
= ut. concedary_.filium diſcerne w 8g Rough. be 
= illum mezitsſagacem Qed by any 
5 dici, {uum qui-novir. ; | 
WH patrem; certe li concluderem reliquos omnegefle fatuos, vereor,neexcluderem paucos. Notum eſt 
3s quod cecinit de Telemacho, inhgnis Homerus, Ex illo natum mater me dicit at ipſe meſeio. Nam 


certum quis poſſtt ſcire parentem 7 Quod igitur ſcriptum reliquit Fitzherb, <* Que tiel perſon ©* ſerra 

ditſox & idegre, que ne ſcier dire que fuir ſon pere:0u mere, &c, ira exqudiendumeſt , 6neſciat 
e,quis appellarur ipſius pater, . (ATI es 

DE. other . 
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 Whomaymake a Teſtament or not. 69 

2 other*. Such t an Idiot cannot make any Teftament , * Firzh.ubi ſapea. - 

3 nor may diſpoſe cither of his lands*or goods*,” But t if; ear yoo T4. 
a man be of a meane underſtanding ( neither of the wiſe eflaficpoll Cr, ts, 
ſort nor of the fooliſh) but indifferent , aSit were be. Sime de Przt.dein- 
twixtawiſe man anda foole, yea though herather in- _— vol. li.z.dub, 
cline tothe fooliſhſort , ſo that for his Fall capacitiche © © | 
might worthily be termed Groſſum caput, adu pate ora 
dunſe, ſuch an one is not prohibited to make a Tefta- | 

4 ments: unlefle he t be yet more fooliſh, and fo very 75imo de Prztis,ubi -— _ 
fimple and ſottiſh ; that he may eafily be-made to be: 2 Mining: os « -þ 


Xx . It, 
lieve things incredible or impoſlible, as that an Aﬀe can as non oft peri 
flie, or thatin old time trees did walk, Beafts and Birds *©. 
could ſpeak , as it is in Aeſops fables : for he that is ſo 
fooliſh cannot make a Teftament®, becauſe he hath not *:Simo de Prztis de 
ſomuch witas achilde of ten or eleven yeares old; who 7? by RY 
is therefore inteftable(asthe text witnefleth)namely, for = ___ 
want of judgement i, I doe reade that if one have ſo: Text.ind.s prete- 
much underſtanding, as he can meaſurea yard of cloth, {7 nh guibusnon 
or rightly name the dayes in the week, or beget a ———_ 3 
childe; ſonne, or daughter; he that can ſo doe, ſhall _ - | [2 
not be accountedan Idiot or naturall foole, by the L 
Lawes of the Realme 3 : which concluſion if it be true, ;Termsof law.verb, _ © © 
toavoid ſome effects prejudiciall tothe party 4, yet ne- Idiot. Stamford. De : 
vertheleſſe unleſſe he have ſome more underſtanding, ® ic nfs; 
namely to conceive, what is the nature of a Teſtament ftodia regis, &c. 
or laft will, being well informed thereof, and the matter 5 *pr> cad-part. $z - 
plainely delivered, I doe not hold him being deftitute Syn. DEER 
of ſuch underſtanding, , fitto make a will 5, although lib. 6,1n caſu Pauler 
| Mg he could meaſurea yard of cloth,or right- = gen. 

name the dayes in the week , or beget a childe: for 6L.:.% Lq.r.teta. 
the making ofa will , is an a& requiring a greater meg- mentde reſto. Lia, 
ſure of underſtanding, thento be able troperforme any CL DD 
of theſe former actions and eſpecially the laft of the y Commune aurem 
threes, being anact proceeding rather from inſtinct of*/=42tiumomnium 
nature then | capacity of reaſon, and which brute perirus &c. Cicaiy,,, 
beaſts, not capable ar + Fa can performe effeQually 7. Offi. ps 

G 3 


But 


70 The ſecond pars.” | 


X Tea fuifſe deciſum But t what if an Idiot or naturall foole ſhould make 5 


in ocnara Romano his 'Teftament ſo well and wiſely: (in apparance ) that 


& And.Barba. cum a: the ſame may ſeeme ratherto be made by a reaſonable 
liis in c. ad noſtram qqan, then by one void of diſcretion > Whether is this 


21% Teſtament good in law, or no ?- Surelyſome have been 


'Gloſl.in d.c noftram of this opinion, that ſuch a Teſtament 1s good and avail- 
= To, And. Panor. le in law *, becauſe Almighty God doth ſometimes ſo 


Barba, & aliiin d. c.* F : , 
ad noſtran, Hico illuminate the minds of the fooliſh, that for thatpreſent 


Franc.inL furiofi.de jn that caſe, they arenot muchinferiour to the wiſe!. And 6 


+4 = omen t to this purpoſe divers credible writers doe remember 
conje&ult.yol.2.cit a METTY accident, which (it they-ſay truly) was no fable, 
F. oo ns Sing. but an undoubted fact, and this it is. 

vers en At Paris one morning a hungry poore man begging 
« his almes from doore todoore, did at the laſt efpie very 
«« goodcheereat a'Cookes houſe ; whereat byand by his 
«« teeth began to water, and the _ of his emptie 
«« and cager ftomach pricking him.torwards , he made 
« as much hafte towards the place as his feeble feetwould 
«« give him leave : where he was no ſooner come, "but 
« the pleaſant ſmell, partly of the meat, partly of the 
«f{auce, did catch ſuch ſure hold of the poore mansnoſe , 
«« that ( as if he had been faſt holden with a paire of 
«« pinſers) he had no _ to paſle from thence, untill 
ec be had ( to ſtay the furie of his raging appetite ) eaten 
« a piece of bread which he had of charitie gottenin ano- 
«« therplace. In the eating whereof , his ſenſe was ſo de- 
« lighted with the freſh ſmell of the Cookes cates, that 
«« albeit he did not lay his lips to any morſell thereof , 
«« yet in the end his ftomach was ſo well fatisfied with 
« the onely ſmell thereof, that he plainly acknowledged 
« himſelfe thereby to have gotten as good a breakefaſt, as 
« if he had indeed there eaten his belly full-of the beft 
« Cheere, Which when the Cook had heard, being an 
«c egregious wrangler and an impudent companion, what 
« doth: he but all haſtily fteppes forth ro the poore fel- 
«low, layes faſt hand upon ham, and in a hot.cholerick 


mood; 


= 
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Who may make a Teſtament or not. 


-mood,, bids. him pay for his breaketaſt.” The 'honeft'<* 
poore man half amazedat this ftrange demand, wiſt not & 
well what to ſay : but the Cook was ſo much the more ©* 
fierce and earneſt , by how much he perceived: the ** 
good man to be abaſhed at his boldnefle ;; and did fo ** 
cunningly cloke the matter, that in the end the poore ** 
man was contented to referre the deciding of the con- ** 
troveriie to whatſoeyer perſon ſhould next paſſe by that © 
way,and withoutany moreadoe,toabide his judgement. <* 
Which thing was no ſooner concluded ,, but by:and by * 
cometh unto the place, a yery naturall foole;, and ſuch w 
a notorious Idiot, as in all Paris his like -was not to be ©* 
found. All the better for me, thought the Cook, for <* 
.more he doubted the ſentence of a wiſe man then. of a<* 
foole, Well fir, tothis foreſaid Judge they rehearſed © 
the whole fat, the Cook cruelly complaining, and the << 
other patiently confeſling as before: A great multitude © 
of people were gathered about them , no lefle defirous © 
to know what would follow, then wondering at that <* 
which had gone before. To conclude , this naturall ** 
perceiving what money the Cook exacted, cauſed the ** 
poore man to put ſo much money betwixt two Baſons, ** 
and to. ſhake it up and down in the Cookes hearing, © 
which done he didarbitrate and award, that as the poore ** 
man was ſatisfied with the onely ſmell of the Cookes ** 
meat, ſo the Cook ſhould be recompenced- with the ** 
onely noiſe of the poore mans money. Which judge- ** 
ment was ſo commended, that whoſo heard theſame, *<* 
thought, if Cato or Solomon had: been there to decide ** 
the Controverſie, they .could not have given a more *©* 
indifferent or juſt ſentence, | y 
7 Thelike t caſe is reported to have happened at Bono- 


cc 


ia": There a certain covetous man loft his purſe, * And. Barba.in de. 
noftram de con- 


with 21. Ducats init, which when he could not recover gud, exe ns, 


with diligentſearch, he fared like a mad man, and inthe c< 
end was ready to have hanged himſelfe for ſorrow. An «<< 
G 4 other © 


The ſecond part. © 


<other honeſt man having found ſuch a purſe, moyed 
«with compaſſion, came and delivered the ſame tothis 
<* covetous perſon, who never thanking the bringer, fell 
« forthwith to telling of the money, and finding bur 20: 
« Ducats therein, with great | mx he exacted rhe 
« odde Ducate : which becauſe the finder denied, he is 
* brought before the Magiſtrate, a man of very great 
<* wealth, but of very little wit ( but IIs 
«« many times eleted, where the matter lieth in the 
© mouthes of the multitude.) The _—_— ſweareth , 
«that there were 21. Ducats in the purſe which he loft. 
«The other party ſwearcth, that there were but 20. 
«« Ducats in the purſe which he found. The Magiſtrate, 
<<although a foole ,. giveth no fooliſh ſentence, for he 
<c pronounced that the purſe which was found, was not 
< that purſe which was loſt, and therefore condemned the 
<«« covetous perſon to reſtore the 20, Ducats to the other 


ee 


| Bytheſe reaſons and examples therefore it may be- 
reaſonably inferred, that if a ftoole doe make a wiſe and 
— Teſtament, the ſame ought to be allowedas 
awtull, | 
Neverthelefle this is the truer opinion , that ſuch'a 
Teftament is not good in law®, the reaſon is, becauſe a 
| : Teſtament is an ac to be performed with diſcretion 
. Þ Supraprim. part. S and judgement ?, But T anaturall foole by the generalls 
3-erbeSeNtL.furio- PLEfUmption of Law, doth not underſtand what he 
ſum C.qui tefta. fac. peaketh , though he ſeeme to ſpeak reaſonably 4, no 
poſl.lim, 3. , More then did Balaesms Aﬀſe*, when he reaſored with 
* Num<a3verl2® his Maſter , or doth a Parrat, ſpeaking to the pal: 
x Roman: fing. 52. ſengers **, Andalthough Almighty God do ſometimes 
Cagnol-inL. Livr2fo illuminate the mindes of very. naturall fooles and 
© Dec in d- Leach, Idiots, that they doe well perceiveand underftand what 
& in Lin negoriis de they ſpeake: yet becauſe this thing happeneth but ve- 
reg. jur. #. Mantic.8e Fakoae ,. the Law doth not preſume the ſame b 


conjc&ult.vol.l.z.c,5 4 
are) "* accaftion of words onely {, And therefore unleſle fur- 


. | her. 


rioki. C. qui teſta.fac. 
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Who may make a Teſtament or uot. 
ther proofe be made thereofby other circumſtances, the 
Law doth not approve ſuch Teſtaments, t Dec.ind.L, In ne-- 

Indeed if it _— peare by ſufficient conjeRtures, p2tmh. © i Hiro. 
that they-had the uſe of reaſon orunderfſtanding, at ſuch dereg. jur. & Manic. 
time as they did make their Teſtaments, then doth the 4 conjed.ulr.vol.lib. 
— take place, that ſach Teftaments are Mari ing : to. in 


Of old men, 


1 Age alone doth never deprive a man of the power of mu-- 
king 4 Teftameant. | 55. 
2 Hetbatby extremeold age i become 4 childe in his nnder= 
farding, cannot make « Teftament, 
3- Hethat hath loft his memory , cannot make 4 Teſtament. 


$. Ve 
1 {$89£NL beit t old age alone doth not deprive a 
2) % man of dckoatey and power of mak a 

Teſtament * (for a man may freely make * L.cenium.C:quite-- 
B his Teftament how old ſoever he be, for © f:cpo8l. 

it is not the integrity of the body, but of 
2, the minde thatis requiſite in Teſtaments >:) yet tif a* d.L.Senium, 
man in his old age, doe become a very childe againin | 
his underſtanding <, which thing doth happentodivers* Simo de Pratis.de 
perſons, being as it were worne away with extreme age, ap cen: 
anddeprived not onely of the uſe of reaſon, bur of ſenſe. © 
alſo almoft : )- ſuch a perſon can no more make a Tefta- 
ment, then achildes, | | © Tbidem. . 

Soitis, tif a man, either by reaſon ofage, or ome 
 otherinfirmitie, become ſo forgetfull, that he hath for- | 
gotten his own name *, (whicht RR hath happened * F-fin. C.dehzred, 
to divers wiſe and learned men) becauſe for any a&*** | 


which is to be performed with diſcretion, he is nomore | f 
fit then a foole oran Idiot, *, of whom we have ſpoken. 37 in dud 


of 


already. 


vol l.3.tit-39.00165- 
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The wcond part. 


| Of him that is drunk. 
| x Whether he that is drunk may make a Teſtament. 


Y. Vj. 


E t that is overcome with drink , during 1 
the time of his drunkennefle, is compare 
8 roa mad man, and therefore if he make 
y his pg at that _ - way in 
; Law * : which 1s to be underftood when 
eee he is ſo exceffively drunk, that he is utterly deprived 
_ de Przzis of the uſe of reaſonand underſtanding. Otherwiſe, if he 
: CEEIEnG: be not clean ſpent, albeit hisunderftanding be obſcured, 
| and his memory troubled , yet may he make his Teſta- 


bjidem Vaſq.& Simo RENT being inthat caſe ®, 
de Prztis, ubi ſupra, 


Of flaves and villaines. 


1 Of all men the ſlave ts in greateſt ſubjection. 
2 What & a ſlave. — 
d. ſlave hath neither lands nor goods, for both are bis 
Loras. 
4 R—_—_ the children of bond-parents , be ſubject to ſer- 
Vue. 
5 Bythe Civill Law the childe « free , if the mather be 
free, notwithſtanding the bondage of the father. 
6 By the Lawes of this Realme the childe « free borne 
whoſe father is free, though the muther be 4 bond-woman. 
7 No baſtard i borne « ſlave, though the Father be 4 
bond-man. 
8 A bond-mancannet mike a Teſtament. 
9. Of the difference betwixt a bond-ſlave and a villaine. 
io 4 villane, like ante him which i called in the Civil 
Lan, Aſcriptitius Glebe, | 
A | 11 Whe- 
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_7 may make a Teſtament or #0t. 


11 Whether 4 villaine may make a Teſtament. 
12 The Lord may take from bis villeine whatſoever he 
hath, life excepted. 
13 The Teſtament of the villaine is not void, but woid. 
le. Ss 
14 Sometimes the Lord cannot make void the Teſtament 
of his villaine. ; 
15. The Prince may at any time make void the alienation or 
gift of bis villaine, and conſequently his Teſtament. 
16 What manner villaines be here meant ? 
17 A villaine Executor may make a Teſtament. 
I - A villaine Executor may maintaine attion againſs bis I 
Lora. -- 
Ig The reaſon of the former concluſion. 1 


$. vi). | 
all t men which be deftitute of libertie 
orfreedome, the flaye is in greateſt ſub- 


jection; for a t, ſlave is that perſon which 
is in ſervitude or bondage to another , * $ Servitus Inſtir.de 


6 : . jure perſonarum, Er 
even againſt nature *, Neither't hath he: ti ervuss 


3 any thing of-his own , but whatſoever he poſleſſeth, non afervicndo,ſed 2 
all is his Lords >: Not onely lands, goods, and cattels, mad; pa : MOPIEcrA, 
and generally whatſocver he li ſunt 2 do. 


. - u 
c : gs etteth 7 either by his ey Bo ſunt a do» 
own induftrie, or by the gift of other, or by any other minis.Nam cim in- 


4 meanes*©: But t even his childrenalſoarcinteed with - jos ID | 
the Leprofie of his fathers bondage *. | | dſq ; necaflent, pro. 

5 Andalthoughby t the Civill Law the wife being a __ id fuit con- 
free-woman, the childrenare likewiſe free, ,2uis partwe , acc a20h Phone 


ſequitur ventrem ©;in ſo much that if the mother be free, occiderencur. Ecinde, 


either at the conception or at the birth of the childe, 3 {rvands I. 


or in the meane time I b the ſame Civill Law that lerviautem, Inftit, de 
childe ſhall be free, notwithſtanding the bondage ofthe oy perſona,” 

b 9 1n poteltate, In» 
ſtie, de his qui ſui vel alie.juro © S$. iterum. Inſtir. paged perſonas.” 4 Brafton, de _legib, & - 
conſu.Aog ſib.1...6:prindpall grounds, fol.44.. * S Scdethi, MEI ab 62 

a= - 


"The ſecond part. 


| \Eod'S fed __ father *: Yet it tis otherwiſe by the Lawes of the 6 
Wir js 5k * Realine, for the childe doth follow the ſtate and condi- 


b Brafton, ub1 ſupra tion of the father, and therefore in England the father 
Principall grounds &. being a bond-man, the child ſhall be in bondage, with- 
vw parcreſt popu- Out diftinion whether the mother be bond or frees : 
Jus, pater eſt fibi nul- So that the childe be begotten or born in lawfull ma- 
lus,& omais. Cui P3- tr; mony. But t a baſtard ſhall not be bound though the ; 


tcr eſt populus, non 
| haber fc parem, father were a bond-ſlave, becauſe the Law doth not 
gloflins pen.Inſt.de acknowledge any fatherin this caſe , for by the Law a 
k 1b. de petic. hz. Daſtard is ſomerimes called, filius nullins, the ſonne of no 


red, L ſeryus.Comm. man : ſometimes fil;#s vulgi, the ſonne of every man '. 


de ſucceſl. C.V aſq.de nw” ; 
heneberedbb.s. But howſoever the Civill Law and the Lawes of this 


$j. ubi multis ampl, Realme differ in this, whetherthe bondage of the father 


hanc -propoſitionem Or of the mother doe make the childe bound: Yer in 
eTemnobis. Tag, f this they doe agree, that a bond-man cannot makea 8 


per quas perſonas, Teſtament *. 


+. > has ibi> A villaine t howſoever he may ſeeme like unto a g 
* Perkin. cit. Grant, Alave, yet his bondage is not ſo great; for whatſoever 


fol.6. Brook. Abridg. a bond-ſlave getteth, by and by it is his Lords ; albeit 
tit,villenage. DoQi® ;ngrant and unwilling | ; not onely in reſpe of pro- 


: -—= x c. perty, but alſoin reſpect of poſſeſhon : for whatſoever a 


43-lide2. - bond-ſlave dothpoſſefle, he doth alſo poſſeſie it for his 


Fig: > per Sen Lord =, But it is not ſo with a villaine, for the Lord 


przdio. Spieg. Lexi- hath no title to the goods of his villaine before ſeaſlin 
.con, nor any title to his lands before entrie : nor any title to 


o madmodurm e- . 
| phy 17 erm vere any rent, reverſion, common, or the advowſement of a 


ſcryus non eft, ſed Charch, belonging to the villaine, but by claime *. And 


ſervili ranttim macu- of cn 2 : . 
laaſperſus.BaldinL. ſo the villaine inthe meane time hath perfect propertie 


cum precum, C. de 1, therein ®. And therefore * a villaine is more like unto x, 
cauſa; & _ = him , which inthe Civill Law is cald Aſcriptitius Glebe? 
_ Go piper co. (that is to ſay, one that is aſcribed or aſſigned to a 
endo,nunquam inde ground or farme, for the perpetuall cilling or manuring 
recederedeber: vel fi thereof) then toa ſlave. 

aufugiat ad antiquos 

penates nempe ubi natuseſt, redire compellitur, L, omnes de Agricul. cenfit. ].11.C.Eodem pror- 
ſus modo iſti, quos FiBeines appellar vulgus , licet non ſunt proprie ſerviz perpetuz tamen predii 
culturz aſtringuntur , nunquam inde receffuri invito vel ignorance domino. Quod fi aufugiunr, 
 conceditur ſtatim Breye,quod diciturde rativo habendoeFirzh.Nat.Bre. If 
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Who may make a Teſtamient or not, — 57 


12 . If you will tunderftand whether avillaine may wake - 

13 bis Teſtament ornot: we muſt t note that whatſoever 
villaines have of their own, be it lands or goods, the 
Lord may by entrie or {eaſing take and enjoy the ſame oo 
as his own *, onely he may not 'flay or maime his vil. Arooke Abri dgaic 

14 lainef And therefore tif the villaine-make any deviſe Gramns.fol.s.Lintle- | 
of lands or goods, the Lord may before the approbation :0n tir. villenage, 
of the will, or apprehenſion of the goods by the Execy- 57m Hwverb, 


tor, enter to thoſe lands and ſeaſe-thofe goods or ſome * Old.tenure, tirvil» 
parcel thereof, in the name of the whole, and by that'*>- :o 


dn 


meanes 'make void the gift or deviſe of the villaine*, _—_ 5 


The will is alfo void though the Lord doe not really 
ſeaſe any goods of his villaine, in cafe he did claime the | 
villainein his life time, and by words onely did ſeaſe his Su 
goods ; for thenthe Executor ſhall not have them bug.| Þ7ooke tir, villeia, 
the Lord of the villaine ». | = OS ET SD 
74 © "Bur if tthe will be approved before the Ordinarie; 
and by hima ed;; and the Executors (by vertue of 
the fame will or deviſe) enjoy or poſlefſe the ſame 
lands or goods, accordingly ; then 1 ſuppoſe the Lord . 
may notenter, toſuchlands or ſeaze thoſe goods,'no en- | : | 
trie, ſeazing , or claime being made before! *: for'if a | Ng ann b-- 
_ villaine purchaſe lands, and atieneth the- ſame to ano- 1;.z.c.43. Adde quod 
ther, before-his Lord enter; then the Lord may-net Aaipening'« pooel 
enter afterwards , butir ſhall be imputed to hisown fol- Inſr.edi, $50 _ 
lee, 'that he entred not when the Lands was inthe vil-dioſe.Lindw.in oh 
laines hands?, Andſvitis of other goods; which if the CITIES 6: 
vilaine ſell or give toanother before the Lord do ſeaze ——————— 
them, the fale or gift:is. good, andthe Lord cannot af- Gane, ->.+/ ++ > 11 
terwards hayetheſame®. - a Z GI CY —_—_ | 
15 Nevertheleſſe if the t Prince have any villainewhich»: jbidem ... cr 
purchaſeth lands, and alieneth the ſame before rhe wn Tha E 
Prince doe enter; yet may the Prince at\any time after 
enter unto the lands to whom ſoever the ſame doe - E 
come*®, And likewiſe if the Princes viltaine ſeltor give * Littleron ubi ſupra, ; 
any goods, yet may the Prince at avy time after _ = 
: thoſe . 


58 The ſecond part. 
. _ Thidem, thoſe goods iniwhoſe. hands ſoever they do remaine *, :- 
\ for the Prince is not prejudiced by any courſe of time. 
And therefore I doe collect that if the Princes villaine 
ſhould by Teſtament diſpoſe either lands or goods, the 
Prince! ( notwithſtanding the approbation of: the fame 
* Arg, 4 contra. ad Teſtament, and execution thereof ) might enter to the - 
| ult.vol-de q10 Olden Lands and ſeaze the goods ſo deviſed , or diſpoſed, in 
coopicy. 83-1902 whoſe bands ſo ever the ſame were *, | | 
: . Note that + what I have here ſpoken of villaines , is 
not to be underſtood of fuch perſons as onely hold 
lands in villenage, being themſelves no bond-men bur 
free, (for divers perſons hold by tenure in villenage, 
4 Brooke, Littleton. and yet be no villaines themſelves ©) but of ſuch as 
Old-cenuresgtit. ville- both hold by villenage and arevillaines alfo:: Fortheſe 
"0" are they whoſe Teſtaments or laſt Wills arc; voidable, 
ſaving as before , where the will is proved; | and. the 
Executor or Legatary poſſeſied of the things deviſed : .. 
And ſaving where i the villaine is'Executorto-ancther 
perſon ; for being Executor himſelfe he may appoitit 
another Executor , who ſhall have thoſe goods which 
| the villaine had as Executor , and not the Eord-of the 
*. Brooke, tit. ville- yittaine ©. For if the t villaine himfelfe were bving ; ; 
9840-73 the Lordcould not take from him ſuch-goods ,-as he * 
| hath as Executor to another man, and it hedid, his vil- 
laine might bring an aCtion againſt him:for the fame, 
| and recover boththe goods and datnages *: the-trea> , , 
f Brooke de tir. ville- ſon is, becauſe that which the villaine hath as Executor; 
—_ $ nut. RE hath it not to his own uſes; butistobe imployedin 
lusde teſta.lib.z.pro- the behalfe of the Teſtator, as to the paiment'of his 
vine.conſtieur. Cant- debts and Legacies, and toother godly'uſes : as appear- 


&i 6.S j. , | 
b _—_ 4 —_ c j.eth moreat large in the office of an Executor *. 


'S bj.H xv). $ Xxxj, 
| Of Captives and Priſoners, 


1 ff Captive during his captivitie , caunot make" 4 
Teſtament. 
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2: 1f the Captive eſcape, whether the Teſtament made du. | © 
ring bawptivicbegd IO 
. 3 What if the Teſtament were made before be *were 0 
captive. | 

4 What if the Teſtator be taken captive, by ſome Pi- 
0% Nj wrke , Infidell; or Chriſtian, when warre © nat pro- 
Charmed. 

5 Whether he may make 4 Teſtament which © condemned 

to perpetual priſon. | 
6. What if the Teftator be impriſoned far debt. - 


' <. vi. 


FE- t that is taken captive, by the cnemy, 
during bis captivity ,. cannot make a Teſta- 
8 ment *: In ſo much that f if afterwards he* L. <jus qui apud-- 
S) doe eſcape , yet the Teſtament made fo *&e cclta. 
| -  whiles he was with the enemie ,._is-void *, * Ex4-E-<jus. 
3 Butif t his Teſtament were made before his captivitie ; 
then after his eſcape, the Teſtamentis of like totce, as | 
if he had not been captive ©. Likewiſe if the Teſta- © L-ratio. f.de cap-" 
ment were made before he were apprehended, and the een dns. ; 
Teftator die in captivitie,yet is the 'Teſtamentallowed) ubi banc opinionem 
and the Executor by force thereof, is to have all his pommuniter appro- 
goods here within this Realme of England, as if he had PT 
4 died the day before his captivitie 4, Likewiſe t if any * L.lege Cornelia.ft.” 
perſon be taken as captive by any Pirate, Turk, Infidell, I 
or Chrifttan , where warre is not prockined', he that * L. qui 3latronibus* 
is ſotaken remaineth till a free-man: and therefore if 75 <a wt £2. 
5 he t make his Teftament whiles he is ſo detained, the ttm.cxr.Grafl:The- 
6 Teſtament is good and lawfulle. Ifa t Iay-manbe'con- fir com-op'S celtm, - 
demned toperpetualpriſon for ſome offence,it ſcemeth ;; uuncumvis com. - 
7 that hecannot make aTeſtament*: butif tat perſon muni non acquicſcir 
be impriſoned for debt, ſuch impriſonment beipg'ors C5 ifiweq-33.. 
dained for ſafety not-for puniſhment, heisnot thereby quis aliq. teftari pro=-- 
diſabled to:mglls Sis: Teſtaments; a 6 hib.n.5, 
| "ex 
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IL.Qu caroerem, #, Teſtament is not good, whenitis made:in his favour, 
33+ 19 conjeRalevol, 3® WHOlE ſuite the Teſtator is impriſoned, of intent to 


lib.z.cit.7.n,2. extort the ſame *._... 


— 


Of a woman coverre. 


- 2, Ul murried women cannt make  bey Teflament of 
lands. | | | 
2 Eſpecially not to ber buchand, and wherefare. 
3 What if ſhe be not conſtrained, but doth deviſe the ſame 
freely of ber own accord.” © | 
4 What if the Teſtament be made before marriage. 
s What if the Teſtament being made during marriage, ſhe 
over-live her bugband. "8 
6 Certaine caſes whertin the' deviſe of lands # geod,, 
notwithſtanding the exvertare of the Teſt atrix. WH 
; A wife Cann make ber Teſtament of goods , without 


her hushands licenſe or conſent. | | 
$ The reaſon whertfore the wife cannot make her Tefta- 
went of "wok without her husbands licenſe or conſent. 


9 Whether it be neceſſary that this licenſe or conſent 
ſhould goe before the making of the will, or concurre, or may 
ollow. | 


10 Whether, and when the huchand may revoke the licenſe 
givenio hu wife. | 

Ix Certaine caſes wherein the wife may make ber Teftament 
without her huebands conſent. £ 5 £60 ing 

12 Whether an Empreſſe or 4 Dncene may make a Feſta- 
went without the conſent of the Emperonr or King. 

13 Of that which « due to the wife , whereof the huchand 
mw poſſefied , ſhe may make her Teſtament without his 
C07/ent. 

14 4 woman contratted ig Matrimonie , if the marriage 
be not ſe olemnized, may maker Teftament. 4 

| is Awife Foie Futons, may make an Executor to the 
former Teſt ator without her hub ands canſent. 


16 The 


-- 
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Who may make a Teſtament or not. 


16 The reaſon of the former poſition 


17 Whether « wife being Execatrix may wake ber huchend 


Executor in her place. 2 

i8 4 wife Executrix uot £1 ine T efidlars 
gooth by her will. B- Ts pk 

19 4 wife both Excentrix and Legatarie , cannot nuche 
a teſtament of that which ſhe did accept not as Exeeutrix, bus 
4s Legatary, 

20 The reaſow wherefore an Executor caumet diſpoſe the 
Teſtators goods by Legacies. 

21 The reeſon phoejire 4 wife Exeentrix and Legatary, 
my not make her Teflament of that which ſbe did accept as 
Legatary. | 

22 Whether [ball the wife, which s but Executrix and 
Legatary, be deemed to heve accepted of the Teſt ators goods as 
Executrix or Legat ary. 

23 Whether the wiſe being licenſed to make her Teftament, 
may make any moe wills but one. 

d Ix. 
\ Married t woman by the Lawes and Sta- 
tuates of this Realme, cannot make her 
&3 Teftamenr of any Mannors, Lands, Tene- 


nd 


xx £2) 
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fion is diverſly enlarged : and firſt ſhe 
2 | cannot deviſe the ſame to her husband®. The equ 


ments, or Hereditaments *. This conclu- *SetH3.2n3 4c. 


5: 


ity * Brook. Abridg.tic. 


of which prohibition (if I maybe ſo bold with the good **=33-34- 


favour of our temporall Lawyers, to inſert the reaſon 
and confideration of the civill Law ) is not obſcure, 
For if this gapPe were left open, few children ſhould 
ſacceed in the mothers inheritance *, 


timorous ; he crafty , ſhe credulous ; by ſo muchthe 
more were the lawfull heire indavger to be diſherited, 
andthe cruell and deceitfull husband in hope to be un- 


worthily enrichedand Re Tm——_— ifthe wife - 


ſhould 


, But by how* 3b 
much the husband were more cruell, and the wife more ** 


1,2,3: £. dedos 


vir. & ux, 


"os 


art. ents: 3 
IE eſecond þ -ands, ry wank : 
ane: Hrcngr” rv ak 
T ſe any © Wn _ Ce bbang ——P 
* | 
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Who may make a Teſtament or not. $3 
learned prafeſiors. thereof, Thus muwh ofthedeviſc of 


CS. HE S032HN "4 TESSISTE s 44.9 | 
8 Of t goods or cattels the wife cannot make her 
FENAPEDſs without the licence or conſene at herd egy inte 
nd *, (except in certain.caſes hereafter. ſpecified ? ) 3000-22008: 
becauſe by the Lawes and cuſtomes of. chis.Realme, {0 Brookecr deniſe 
ſooneas a man and awoman be married, all the goods 34 & inrir. reſtam, 
and cattels perſonall that the wife had at the time of the wn 


toglale, or celebration ofthe Marriage, or after * ; and c<fta.lib.z.proyincial, 
a 


o.the cattels reall, if he over-live his wife, belong **{tie. —_— 
. to.the husband, \by reaſon of the ſaid Marriage *: ; mn ecacge 1" 
therefore with good reaſon ſhe. cannot give that away * Hoc ipſo. $ n. rx. 


G C-2 cum ſequen, 
which was hers, without the ſafferance or grant of the 7,7: bop. 


9 owner *: Notwithſtanding upon licence or conſent: of 1.3.c.5.Do&.& Srud. - 
the husband the wife may make her Teftamene,., even -1-<7._ 1 © 
of his goods". /Andalbeit the nature of a licenſe is to «199 nd art? 
goc before thea*, andthe propertie of authority, or de reg.jur c.flius de 
authorizable conſent is to concurre with the aQt? : yet os Fae = 
by the Lawes of this Realme,, if a wifemakea, Tcita- tum verb.propriorum 
ment of her husbauds goods, the husband notunder- 4c tefta. l. 3. provine. | 
ſtanding thereof, & after herdeath the Executors prove {. en 

the ſame, if the husband deliver the goods deviſed in deviſcn.: 4 
the will to the Executor, ghereby he hath made the \, Pi: Franc-'in c 
] Teftament good, notwithſtanding he were not privy Wk _ 
"the making thereof *, becauſe in this caſe the ſame Law ?_Tiraquel. de legib. 
_ preſumeth, that the husband gave his conſentin the be- PS ang; ty 
ginning at the time of the Will waking, And therefore Confecfilirentams 
the fame being proved, &the goods delivered accord- ——_ deber prac- 
ingly, it is then too late for him to revoke the ſame 2, -, noon ry mane oy 
190 Albeit otherwiſe, if t the husband doe give licenſe to Rub. de jureps. n.67. 
his wife, to make a Will of his goods,yet he may revoke * 4 "xt onde angry 
che ſame, not-onely at the making oft the Will, /burat- oy og _"_—_ 
ter her death, at the leaſt:before the Will be proved Þ; * Perkin, ubi ſupra; 
x1 The t caſes wherein a wife may make a Teſtamenr ,>72%% Abridg.tir, 
p = Me wee l +344 
of goods and cattels, withour, her husbands licenſe or | 


conſent ace theſe : Fuſt, I ſuppoſe that an Empreſſe 
4 | Hz2 or 
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8%. The ſecond pars. 


«De Auguſta, &Re-Or f a Queene may make- her Teſtament withour the r2 


ina, an & quando y: : : » { : 
6 5d Gor \ begs licenſe ot the Emperor or King her husband: ſothar ir 


bus vel tatutis, qui- DE DOt in prejudice of herſaid hasband ©. The ſecond 


bus cayectur, ne uxor eaſe js when aty thing t is due unto the wife , whereof 13 


teſtamentum conde- . . ; 
ne _maric; ſhe was not poſſeſſed during the marriage: for it ſeemerh 
Conſenf cnenns ef that ſhe mia ori her Teſtament thereof, and thar ſhe 
_ I » 12 may make her husband Executorin that caſes. Neither 
Lreſtam, conjue, 1.3 Caf) the husband bequeath by Will , or make an Execu- 
C. 26. Kirchin. fe. 1.tor of at! Obligation which he hath in right ofhis wife, 


* Brook, Abridg. tit. ey th X 4. 
reftarn.9 7 Fehr horofany otherthing inaCtion ®, Barifthe Obligation 


| Abridg tit. executor, be theits both Joytt , then he may deviſe the ſame by 
xecutor thereof's. Thirdly, if ta 14 


n. 199. Apologic for his Will, of make an p 

Eccickaſticall , pate MaNand a woman be contraRted togetherin Matrimony 

xc.3-infn, and the- woman dic before the Eſpouſals or Celebra- 

nx tion of the Marriage, albeit the Law doch often call 

ſes xdir. 1599. Incer- this woman thus betrothed and affured, by the name 
99 . o 

co autore 7.H.6.fol.z of wife, becauſe of the certaine hope of Marriageſhort- 


> wa - Goatat ly to be ſolemnized, whereby ſhe ſhall becomea wife: 


2-part.<.un.4.Peckis YEt. I. take it fora cleare caſe, that the womanſo dying. 


derefta.c6jug.l.4 c.y. | - - F: 4 
Ee o108"-4c-5-mnay make her: Teſtament without his agreement ; t 


ment.c.z.fol.q0.quog WHOM ſhe was contraQted in Matrimony *, Fourthly, t if xy 


verum eſt jure bu;us the wife be executrix to another man , ſhe may make 


_ itn "her Teftament without the licenſe of her husbagd s. 


utare to be diſtributed 


amo cayeatur, ne cytrix, are not her husbands, but: | 
ayment of his debts, per- 


; jo 6D£uthne for the dead; as for the 


Gm: imtelligirut eri- formance of his will, and forſuch other good and god-- 
ſe: and therefore if the execatrix ſhould - 


amdef s. Pecki- ly 
us traQ.de teſtacon- K-4 


e no eFecutor, but die inteſtate, adminifttation 


jug dib.q.c,11- 
t Fic. Abridg. might be obrainedof the goods not adiminiſtred bythe 


win ns pI nextof kinne of the Teſtator deceaſed i, (for where an 
rit.deviſe, c8;fo1.97, CXECtitor dieth inreſtate., the Teftator from that time 
, — » 99 aps Re is eftectncd to die inteftate*)” ſo farre is it from the 
i Plowern t6 2% husband to have any of thoſe goods whereof his wife is 
For-. Executrix : much like unto that Lond whoſe villaine is 


+ Brook, Abridg.tit. &vecutor, inwhich caſe he cannot take from his villaine 


adoupiſtrator.n.4 5... 
| 45 tha = 


inione communi, 6 T he reaſon t is, becauſe ſuch goods as ſhe: hath'as Exe- 16: 
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that / which' did be 'to- the Teſtator ; - but- his 
villaine' may'bavean aftion againft him for the ſame, 
| and may recover beth che goods and the damages, (as E, 
| hath been ſaid before! }: Although otherwiſe whatſo- 5» Serae puns 2. 
eyer doth appertaine to is villaine, the Lord maytake 
the-ſame from him, and (as our common Lawyers term 
17 it.) may. even-robbe his villaine-”. AT Ollencemres te 
is not-oncly lawfull for the wife- be being Ravenhti 
make a: Teftament without her /hus 5 licenſe, | 
ſhe may name and appoint him executor *. Howbexr Brook. Abe 
18 this poſitiont, that the wife bein Executrix, may make or fy olog 
k her Will of thoſe goods whereof ſheis Executrix; with» ings,para, C3 Þ2p-24 
out her husbands licence is reſtrained in two Cafes : /oloe 5 wu. 


or Legacy the IS whereofſhe is Exeeuerix bydeviſe Ft 
I —_— he otheris, when *ſheisnor onely Exe- ; Pda caluinter 


— 


hoque atary?; Intheſe conſenſy inariti, po-  - 
20 two caſcs the Will is Do the-t reaſon'of theformer j** 1gare reſtaroris__ © 
of theſe two limitations is, becauſe an Executor may » ng ol hoc ipſs $n, _—_ 
5 not diſpoſe of the goods. of the Teſtator, cchbiwite. «A 
 thentothe uſe ofthe Teftator, as to the payment of his "=\ 
debrts,-performance of his Will, and to other charitable | p- 
5. uſes4: and therefore may not give or deviſe the ſame * © fiaturum lib:z 72 
by-Legacy ;'for that were to diſpoſe of the Teftators Come. Flows. 3 
goods a5 if they were the: proper. oods of the Execy. inter joe. $e 
tor , and toconvert the ſame to the private'uſe of the 5 I” racham & infra 
Legatary *, and not to the uſe-of the Teſtator. Bute pond.cbi hoedfs. - 
when an Executor doth only make anotibWBxectrer: cie.'c. flivs ds eel teſta, 
the ſecond: Executor, doth-ftand char able and ac- *** 
countable hp oe eat: of the- ws if Rators | 
goods tothe uſcoftheſame Teſtator, as former 2 
Exgcutor, andiis by the Lawesof this Realme reputed exec nura ten jr <2 
forthg Executor, not ofthe Executor, butoftheformer na; 6, wa #S —_ 3 
21 Teſtator *; ſ. ſo is not a 1guny - The'reaſon of the peu. $3, NE f 
lecond limitation is this : for _ which one bath'as 7% aha 


3 -- Legatary, 
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< Liley —_— Le he. hath ir-to his ny and nor 
L.3 Trio de furus ft, EL IEES anjihe mars raverat 
ly Executrix, but Legataryalio; accepting 
braacahed, notas Executrit , butas —_— 

- thereby. make-it her. own praper- , and conſe- 
quently her husbands: For that whi the wives, isby 
rcaſon of the Marriag I beingineſte! 

_ * Trac.derep;Ang. in big", (as hohbeces ſaid before )-cannotbe:given 
lid.3©:6. | 9c, {FOI BI0k without his licenſe or conſent®; 'Great diffe- 
Pi id ques noflrun ence there is therefore betwixe theſe twocaſes, .of ac- 
cepting the thing bequeathedas Executrix, oras a Le- 
——_— hereof, by appoint _ 
oſhe may makea nt 
ems to-diſtribute the ſame tothe uſe of che firſt 
7 Brook. tit.exec. n. Teſtator ”.:. andin the othercaſe it is herhusbatids: and 
LI, ſoſhe cannot make any Teſtamencof te ame withour 
x Supraeod.S, >" his licenſe”, Howbeitthough.the wife 
by + may make, her Teſtament and: appoint an rg 
thoſe goods which ſhe had as Executrix, and notas Le- - 
gatary, without her husbands licenſe : yet noverthelefſe 
Ta rofit and. fruit ,. which - happen: and atife' out of 
© goods which ſhe- had as Exccuerix: during the 
, as. Calves, Lambes, andfuch like-profit'of 
RR 7 ry heep, and Catteldoe belong and accrew to her 
; _—_T Ita ſxpe nunc- husband-*, and notto herielfe as Executrix: :andrtherc- 
. = Br o_ fore ſhe <apar og. RR fach fruits and 
: je ſen withou her licenſe conſent oraypro- 
cam duxi, bation, towbomtheydo belong", © 
| +> But it here we Sx veftion: _ if i it doe 20 
not e whet the thing be- 
de ey as Executrix or Legatary : In whether name. 
1s ſhe preſumed. in Law to: have-acceptcd the fame?- 
as, Executrix, or as Legataric ?- Some are of this-opi- 
ond jock inter.ni0Dn,, that ſhe is eſteemed to have accepeed the ſame 
"fol a4ag- Dre hh asExecutris, notas Legatarie *, becauſe itis not lawfall 
277% for Legataries to-carve for themſelves, taking: their 


Legacies 


if 'or not. 


cies ar their own pleaſures. but muſt have 
delivered by the Executor *, And: therefore DIET: 
— determine to accept ſuch a Legacie, i beta Ig. x: 
veth him by: proteſtations or orher a&t anſwerable; "03+ oo 
manifeft the ſame'i;'Ochiers are of contrary opinion, » - Salad 


namely that-in thiscafe ſhe'is an, nor Deecmrtan: verb. a gen 
thething bequeathed as Leg: neon Execorrix%: & Dre.157-b6 
aogins——ar Pres my ative, nur, Z. 10, - 17:0 
adou _ Plowd.ind.caf,in- 
doethat a; or to cake DR hr chepare opts t rar bar agrepaks Ya 
and vertue of that right; oo ng is more Eronble and 4, cagit hee jpſurn con- 
more beneficiall tothe partie |: Nowit is tove/prefit:-Ams £17 7s. © 


_ able for every one which is both Exccu LAlciat. de 

iat, fun X 
tary, amy rare, Fre wn  pragenty prkons LEPk epamel eſump.y6.n. - 
as Executor:-|becauſe't acks Fall an a Charing 
the thing bequeathed, rat may _ ſe gt ane at his? ® Caum. 10. To, : 
. pleaſure ®, Whereas an-Executor hath not any fuch 2 pkotery 
right, but muſt diſpoſe the Teftators goodstotheone- nag, 
Ip uſe and for the onely behoofe of the T<ſtator*:: And'{ 43-n.30, Plowaads 
fore unleſſe by folemne proteſtarions *, or other= Pham —_ 
meanes it may appeare that the Execurordid accept of? icio,de fur.f, 

the thing bequeathed as Executor , the party NE Tnagy pac ag ap 
deemed to- have accepted theſame as1 pe i obs Be 
yum (if I doe nor erre )'is more a bans: ori = Mlagna charta 
ofthe Civill Law?. As for the reaſonof the other XL Pe cs 
_ thata Legatary may not take his Legacie of” Nam declaranss. 
hisownanthoritie :” that it is true, when anotherperſon *m 4 bj 4 
is appointed | Executor , otherwiſe not 4+ But yet al- have llacanſer rem 
bthis opinion ſeem more agreeable to the rules}*TGdebar. DD. ind. 
of the Civill Law, that the party ſhallbe deemed £02 pra and pen 
have accepted thething bequeathed as Legatary rather & une —_ - 
then as Executor, whenarirdochnorochereiſe ap agl hn 
by whatritle or right the ſame was acce youks 7 2c; *hag Fn pagt retry 


lefdethe contrary opimon ( as Itake it mnotn agree- traQ. de probac. cone 


Gravet, 4 &.ac.n pa: 
= t, conſfil 897-96 4 Sichard; ih L. nondubiam C. delega, n. r3. & Le — 37:57: 


H 4 able 


= PIT i n P » Si % 6; 
* as LY OY OS Sr I TORE OT RARE os. $7 3" a, "4 2k 4 6 4 - 29,00; 5 
Ev as SS vs f : 4 
Nx” 
* Rey is « Þ j bq = . 
% ” 
* 


The ſecond part: | 


13 Plowd.ubi ſapra.. 


13 Dycraubi-ſupra, 


14 Ibidem. 


rg Infra'part..6,per 
totum.. 


. abletotheLawes of this Realme ; namely, thatwhen a | 
thing is deviſed by the Teftatortoa man, andthe ſame 


man madeEExecutor;he ſhall bedeemedto have accept- 
ed the ſame rather as executor, thenas Legatary, when 


asitis otherwiſe doubtfull and cannotappeare, by what: 
titleor right the thing bequeathed wasaccepred 13, as! 
= TY Anne forexample. The Teftator CG ofa leaſe for terme 


of yeares , doth deviſe or bequeath aleaſe, toone for: 


_* termofhislife, the remainder over to another, and doth: 


make the Legatary hisExecutor, who after the death of 
the: Teftator, doth prove'the Will, andenter ; nor de-" 
claring by what titleor right : andafterwards makes his: 
Executor and dierh , after whoſe death, this laft Execu-: 


_ tor doth prove the Will of the former Executor; and: 


dothenterto the leaſe, and doth take the profits there-' 
of. In this caſe the Executorof the Executor ,)and'not” 
the Legataryin remainder , ſhallenjoytheſaid leaſe, by: 
the opinion of the temporall Lawes 3 :.: for that it is 
tobe intended, that the former'Executor didienter to: 
the ſaid leaſe and accept thereof as Executor; and not as 
Legatary 4 :. whichthing neverthelefſe yoerh hard with 
all Teftators, ſeeing thereby , theic Teſtamenrs may 
eaſily be be defeated by their Executors, whoſe office is- 
to-performe the ſame , according to:the good meaning» - 
of the Teſtator, and the truſt, repoſed in the 'Exe-- 
cutors *5. ; | 
What tif the caſc be ſuch, as the wife cannot make 23: 
her Teſtament without licenſe, and that the husband 
doth grant licenſe to the wife , tomake her Teſtament 
of a certain portion of his goods, ( as many times it hath 
happened, and many againe. fall out., by reaſon of 
bonds and covenants at or before the Marriage ): and 


that the wife ſo licenſed ro make a Teſtament, doth 


firſt. make one Teſtament; and afterwardsanother, arid- 
ron hy third; or fourth, whether ſhall the 
icenſe be extended to the laſt Teſtament , or ſhall itbe- 
| ES under- 
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' Who may makes Teſtament or 


— 


0 . 
fps et ade oa 
#08. 


underſtood* of the firſt Teſtament onely * For that 
- Teſtament is tobe approved by the Ordinary, for the- 
making whereof thewite is licenſed. Divetſe, and thoſe | 
of great authority are of opinion, that thelicenſe is to+ - 
be underſtood of the firſt Teſtament, and not tobe, 
extended toany other Teftament *: Othersare of this ,j.; Dec confi.s 2; 
judgement, that the" licenſe is to be extendedto the Sarmicncus, trad. 
laft Teſtament £ :. otherwiſe 'the former Teftamene © reidiibu Backs: 
ſhould. be voide becauſe it is revoked by the latter*, * 5 pokteriore Iaſtic 
and the latter Teſtament ſhould be voide for want: of 9b-mod. reftainhir, 
the husbandslicence*; and ſo no Teftamentaraltthoi 
take place,oritthe former Teſtament werenot revoked ux.de reft 


Z pro- 


bythe latter, as beingunlawfull, then it muſt be granted | as nl SE 


that a Teſtamenr'may takeplace not onely-withoutthe' .1;jgrgum ft. Quum 


Will; bat even againft-the' Will 'of the” Tefſtator* /pocius rolerandumbfir.- 
whereasit ought to be-directed and ruled according toy; Ju* teeedarinier 
the Will of the Teſtator 5 from whence ithath his life EA: contra Vo- * 
and being?. Andalthough it beſo, thatwhen licenſe is \untarem:  reſtaroris 


auftincarur, Mantic, \ 


| pg any to doe aniterable at, otherwiſe againft ,. jeQurol La tie. - 


.aw , it ought to be reſtrained to the firſt a&t'onely *, 25. 


whereof an hundred inftances might be brought-*: yer | p"P pimpares 37; 
that rule is to be-underſtood, when the firft at dothor Lora Shocks: | 
may take effect inthe life time of the perſon to whom * Tiraquel. in reper. - 


ſach licenceis granted *. But in our caſe rhe:a& , that &5 >< {rmone. 


is to ſay, the Teſtament is of no-force before: the pra. 


| deathof the Teſtator*, and therefore that ought not to? ©: Manthe. de ce. - 


ebr. mifl.extr. 


miniſter an impediment, which is without cffe& in's © non prota de/- 


Eaw*. reg. jur(6, 


Of thoſe which be Deafe and - 
: | Dumbe. 


1 Some perſons are both deafe and dumbe, others deafe bat 
not dumbe ; and others againe dumbebut not deafe. | 
2 Whether be which is 64th deafe and dunwbe may make a 


Teſtament. 'T 
= 3 Whether / 
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Whether be may make 6 Teftamem which is deaft, but. nat © 


4 Whather he may make 4 Tefement which is dumbebut © © 


net deafe. 


he; Xe 1, ; looked: 
EPR Here it is faid,, that ſome perſons cannot 
| NW UESEE make a Teſtament by reaſonof the defett 
» Supra cad. part.'S j. Ys of ſome of their principall - ſenſes *, that 
a: = we ay the better nnderfland who thoſe 
| GSSESSY be; We arc to note i that ſome. perfons ; 
can neither heare nor ſpeake , others can ſpeake but F 
» Minfing.in $ Item Bot heare ; ſome againe can heare and nor Ro | 
ſucdus [nitir. quibus Touching the firſt ſort |, thatis to ſay, thoſe which are 2 
noneſt permifſume- þ, ch deate and dumbe, if any be ſo by nature , thencan | 
* L; diſcretis C. qui henot make any kinde of Teſtament or laſt Will <; un- 
| reſtafacpoll.s. Item Jeffe it do appeare by ſufficient arguments, that he 
ſurdus, Toft guides nderftandethwhata Teſtament meaneth, and thathe 
:" fas. _  hathadefiretomakea Teftament : for if he have ſuch 
og. had page underſtanding, and defire, then he may by ſignes and 
vileg. pie cauſz c.9, tokens declare his Teftamenc 5: ifhe be not deafe and 
— Hocſallicer ſubinrel- qygabe by. nature', but being once able to heare and 
leo, ut in coor cpeake, if by. ſome accident afterwards he loſerh both 
Anglicorun ſufficiat his hearing and the uſe of his tongue, then in cafe he be 
probatio Juris 8*> learned and be able to write, he may with his own hand 
Rei fd. & (=. write his Teſtament orlaft Will, and fo byart ſupply 
pias eſt dicendum. the defe& ofnature*. Butif he be notableto write,then 
ed.s fem fudus: is heinthe ſamecaſethattheyare, which beboth deafe 
permiſi.eſta.fa. and dumbe by nature, thatis to ſay, if he haveunder- 
Dec.in d.L. difcre- ftanding he may make his Teſtament byſignes, other- 
ds.Tiraquelde privi= ſe notatall*. fee | | 
leg dic, 1 5-piz cauſz. OS, : 
| Such t as can ſpeake and cannot heare, they may ;z 
make their Teftaments, as if they could: both ſpeake , 
and heare : neither skillethit whether that defetcame 
s Minkng, in d. 5. by gatare, or.otherwiſe 8, Bat there is none found ſo 
4 37 dcafe, butthathe is able'ro heare ſomewhat, if not the 
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crying! "IX; a man, yer the loud voice of ſoine-in- 
trument ,-as of a Horne or a Tramper, ora Gunne >: * Paul. de cat, & 
and ib he can f| _ mes rs that he could once Jn Ldiferctis 
c, otherwiſe if he could vever have heard, he could i», ;. 11. 5; 
- er een: hr hom med inſtructed ro cnting Hm fr 
ſpeak, if he could never heare/?" - | 
4. Such..t as-be- , ty men {yo and —_— 
hearing, if they EG may very well mak6their 
Teftaments themfelves by weiti aobeingrntinnns; 
may alſo make their Tefanenth y ſignes, ſothatehbe 
ſame ſignes be ocins wall known toſuchasthen be. 


preſent *, k & DD. in L, diſcretis. 


"of ablinde man. | 


, 
IS 


> 4. blinde man may gi wake A papcopativis Telikinine 


2 W Whether «blinde mas won ma ere, "+44 Mg : T 
OE SEA x, SS. 
35 83+ £1 335 [8 74 31 i Sod , 1 HH ITOBON 
SJE that iis blinde may. make' a e 
& Teſtamenc by dechring his' Will ig * Sed an requirancur 
| Y tufticient ownber 'of witneſſes *: But t- he ; a— — 
£12.$9 cannot make his/Teſtament in wrici ; Tribe 7e Lo Cob 
RD ARA: a} the Sine begnchindons and i yo ante 


the Teftaror: for his communi 
laſt: Will And hevelore if EYE weredeliveredto Podoum, 
the Teſtator, and he nor hearing the ſame read, ITTI 
knowledged the: ſame: for! his Will; thiswerenorſuF- wiamens ad - pias - 
ficient; ip may be thar if he ſhould heare tho ſamge cn, ol pL ety 


vale, Graff, 
vgs T, mrv/alkeriwidien, af. Decic por 
conſultiſſima , & , RG hanc a ee _— - = nw wer 


\ fed ficerpre Coden s gentiur, & haric © onem Fcepingeerl 
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——— Of Traitours. Eo 


, L2£35133 354i F*£15K\-7:. A Eo 9 IST VI 30 Bra VE LIM SIT SS 
"1x Traitours leſeboth their liver, lands and g004s, andcon- 
; -/ ſequently are inteftable, = 1 to 0 4599 
2M EH 2 Trattours are inteſtable not onely' from the time of 
4 their conviction, but: from the time of the crime 'com- 


. -3"<M traitowr pardoned \and reftortd, may nake bis Te 
fthamen. & As Der bg | EN 


$ xi). 


thoſe who are prohibited to make their 
 Teftaments as MalefaQtors; ( who now are 
to make their appearance and to ſhew them- 
ſelves inthe courſe of this treatiſe) traitors, 
: New becauſe they' are moſt pernicious” to the 
— common wealth , are moſt worthy the firſt place in pu- 
KA niſhments. WT, 
| | Underſtand t therefore, that whoſoever is lawfully 
| convicted of high treaſon, by: verdi&;,.conteffivn;ouc, 
—_ lawry or preſentment, beſides the loffe of his life; ſhall 
| forfeite to-the Prince all his goods and cattels; 'and 
all ſuch Lands, Tenements and Hereditaments, as. he 
| ſhall have-in- his own right, uſe, :or poſſeſſion of any 
*$ear B4.6an.c.c.rr, ſtate orinberitance at the time: of fuch-treaſon-com- 
> L. quiſquis $ j. C. Mitted , or at any time'after*; and ſoconſcqueiitly is 
ad L- Jul majct. L inteſtable >: in ſo much-t that'traitours are not onely , 
Fe Kd: lex.i-yar Jeprivedof: making any Teſtament,  or'other kinde of 
| wg progrefl, 1a Will, from the time of their conviction, bucalfothe 
Ub.r$j.n-365- 94 reftament before made doth by reaſon of the ſame con- 
conclLomat.  - Vidtion beconie-void, bothin reſpe&tof goods, and al. 


* Star. Ed. 6.an:5:c.ſoin reſpe&t of Lands, Tenements and Heredita- 
: To ge my ar—n ments | wo py 
.1.M.8& u- ed hy oper ty the Br CR i ae 
biſupra  - Neverthclefle if t any perſon being attainted of 3 

"BK treaſon 


WLIMM 


Who may make a Teſtament or not. 
treaſon obtaine the Princes pardon, and be thereby re- 
| ſtored tohis formereſtate; then may he make his Te- 
ſtament as if he had nor been convited 4: orifhe made « x, 5 q1;2, 5 quate- 
any before his convition and condemnation, the ſame nus #. deinjuk, rupe. 
by reaſon of ſuch pardon recovereth his former force * ii telta.. | 
andeffet, as hereafter is more fully declared, *Tnſra 7,patt,s Xvij, 


Of Felons, 


1 Felexns loſe life and goods, and ſo be inteftable. 

2 Who ſhall have felons lands. 

3 Whether. he that @ onely indited of felonie may make his 
Teſtament. 

. 4 Whether be that ſlandeth mate muy make his Teftament 

of bu Lands. | | 

5 Whether a manafier he « apprehended for felony , nay - 
make hs Teflament. 

6 -Felons goods not to be ſeaſed before attainder, 

7 The Teſtament of a Felon convitted s void, though he be 
never executed, | 


$. xiiij. 
2£IF any pn t be condemned of Felonie 
he to ſuffer death, and t the Prince 
*& ſhall have all his goods, where fo ever 
SF they be found *: and if he f have any; Stu Elizang cr, 
wenn free hold ir ſhall forthwith be ſeaſed iti> , pero Mane 
to the Princes hands, and the Prince ſhall have the | 
profit thereof by the ſpace of a yeare and a day , and 
alfo wafte®: andafter the Prince have hadirt, the yeare* Przrog. Reg. c.16, - 
and the day, and waft, the Land ſhall be reſtoredto the $22n5414 - 
chiefe Lord of the fee , except in certain places, as in . 
the county of Glocefter, where after a yeare anda day 
the Landsand Tenements of felons, ſhall revert tothe 
next heire towhomit ought to havedeſcended , - the. 
elonie 
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. The ſecond part. 
Przrog.ceg.c.r6. fellonie had not beene committed ©: orin Kent in Exvel 
kind , whercas it. doth deſcend to -all the heire males; 

| ; equally to be divided, orto the daughters, where there 
ia” bet be no ſounes to.bedivided amongft them: tor there it is 
. Duplici ratione da faid, the Father to the rongh, and the. Sonne to the plough % 
mnarus ad mortem, Felons therefore lawfully convicted, cannot make any 


TT bs Teftaments, or other diſpoſitions of any goods or | 
catione & damnatio- Lands , whereof (as we ſee) the Law hath diſpoſed 
ne ad . Dam- already e | 

natus autem ad mer- F Fg - 

tem naturalem effici- But T if MY man; be indited onely of Felonie, and 


tur ſcrv? penz quod die before he be convicted or attainted, he may.make 
my pe! i coop his Teſtament of his goods, and alſo of his Lands *: or 4 


qui exiſtimarune in- if t he be indited at the Princes ſuite, and fo being ar- 


enuum hodic non pax JR - 
_—__ Are. raigned pon that da gar , will not anſwer , but 
| hujuſmodi damnatio. ſtandeth mute or dumbe , whereupon he is to receive 


ne, ſed procedir pri» paine (as it is termed ) Forte and Dure, and be preſſed to 


or opinio , ſive quis "I q , 
or opinio , "V* 4's death 5: In this caſe his goods oncly be confiſcate, but not 


- dum juscommune,G- Nis Lands *, and therefore in this caſe I ſuppoſe he may -- 
ve etiam ſecundum make his Teſtament of his Lands i. | 


ry org dupe; 'Tfa Felontbe indited, 8 afterwards attainted by verdit 


Covar.in Rub.de te- Or Confeſtion, the time of the fat committed compriſed ;; - 


ſa, excr, part.n. 27. j Jy © -— x , . 
= pac | ar the inditemet,is tobe regarded in reſpe&ofhis lands : 


aur. com.op.S teltm, PUT in reſpec of his goods, thetime of his judgement *, 
9:26; And therefore if before ju rm hedoſell, give,oro- 
* Qura non condem- (herwife alienate his goods, ſuch ale, gift, or alienation is 
narus non repericur 1 f | S . 3- - "0 
prohibitus. vide tar, OO |, Neither f may the Sherife or other perſontake or 
IIATP ſeaſe the goods of any perſon, arreſted and impriſoned! 
OO 121.33:47 beforethelame perſon be convidtcd or attainted offeſo- * 
i Quia viz. non p:o- 3y,ACcordingtorthe Law,or that the goods be otherwiſe 
A non lawfully forfeited ”. How be it, if he make his Teſta- 
& Peckcir.grancs £6. CNT before the condemnation, for as mnch as the 
Perkins bi ſup.con- 'T'eftament is not good before his death *, ſuch diſpo- 

_ cordar jus Civile L511 in being prevented by judgement or condemnati 
poſt comractum .de-: BP y ugg condemnation 


donac. cum diftin&i-1$ Made fruſtrate *, in ſo muchthatif the t Teſtator be- 
one tam&e,ut per Bar, - , ET | - 
in d. L. Graft $reitm{q.-26. m Seat.R. jan. r c.t,  ® ec: Matthz.de celeb.mift.extr, * -Panor. $ 

in Rub.de teſta.extr. Jul, Elav. 9 to wigezr, Graft S reftnyqu 26, Vaſq le ſuccefiixeſol.tib.2.$ 6.6.18. 
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Who may make aT eſtament or not. 


ing convicted of Felony, be never executed, for that * Panor. in Rub. de 
_ perhaps he dieth in priſon, or cſcapeth out of pri- no gs gw, 
ſon and dieth naturally : yet is- the "Teſtament voide reſtw. 9. 26. Vaſa. ds 
by force of the condemnation e, unlefle he doe obtaine (uceefolurhid.1 


his pardon, and. therewithall -full reftitutian to his "4c "0 6 quie. Game 


former eftate P. | | _  _- us ffdeinjuſt. tefta, © 


Of Heretickes.. 


s. An Heretick cannot make a Teſtament. 

2 gre and when doth an Heretick forfeit his Lands iupetd 
or goods, 
-. 3 Whether @ the Teftament good, if the Heretick were never 
convitted. | YA | 

4 4n Heretich may be condemned afier bis death. 

s Whether an Hereatick having reclaimed bus herefie , may 
make a Teſtament. | 
| F. xii). 
— FRWZENN t Heretick cannot make a Teſtaments, * Auth: credentes C, 
- 6 ASP And albeit by the Lawes and cuſtomes of _ bn FR. 
- Is this Realme, an t Heretick do not for- ſuccefl. reſoluc.lib, , 
zS feit his Lands, unlefle being delivered:to toxoug _—— de 

Os Lay-mens hands, he be executed for his orga tg. 
hercfie>, nor his goods unleffe being convicted of he. * DoR.&Scudlib.z, 
reſie, he be delivered;to Lay-mens hands *, yet if he 1; | 
be convicted, and publikely excommunicated, though * Bar.ind. Auth.cres- 
notas yet delivered, he cannot make a- Teſtament of 4cntes Grafl, $teſtm, 
| hisgoodsor cattels4, $oet CIS : 

3 It he t were never conviftcd of herefie , and yet lib. 4. tir.de raſtacc.r, 

die an nndoubted Heretick, in this caſe it may ſeeme _ KAR 5 
thathis Teſtament is void, inreſpe& of his goods, the SHen="0 
. Tather by force of the Excommunication, into the *'< Abolend. deſen. 
which by reaſon of his hereſie he-did fall! ? 6: fas 's, ena 

eſpecially if in his life time he were ſo-publikely de- fa cadpar'$ 485+" 


- nounced. 
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2 The ſecond part. 


f Acnonfufficit ex- nounced * : yea though he were not ſo denounced, yet 
Kc. © 10 odious 15 thecrime of herefie, that he may be con-.4 
ar quis imeſtabils, demned of herelic after he be dead 2; Arleaſt the ex- 
wk vr publicacz, 6 ception of inteftabilitic , may be oppoſed againſt the 
Przcis dc inrerp.ulr. Probate of the Teſtament *, If the t Teftator reclaime 
vol.ti.z.6ol.r48.n.75. his hereſie, then he is not inteſtable , although he did 
5 c.ſane profertur 2. qe reclaime the ſame before condemnation, ſo that he 


-2- L.cx judici $ : 
3 196 be Ir doe it before he be delivered to the ſecular power, But 


chzos. C.dehzrer.c. howſoever he recover ability to make a Teſtament, 


pur mea whichreclaimeth his herefie; yet the. Teſtament, made 


z1. Egid.Boſl.craq, by ant Heretick, whiles he per{iftethin his bereſie, doth 
varzir. de hzrer.Bel- not recover any force by ſuch recantation *: andifhe 
ſe, © © fallagaine intothe hercfie, by ſuch relapſe he dothin- 
e be $_- bes curreall the puniſhments, whereunto he was ſubjeR be- 
c,in L.z.de ſecun- — and - hs _ 1 
He Conmy. fore: neither is his recantation any more tobe accepted!, 
Cardinal. inclem. eos de ſepultur.q. 19. & infra cad. part. $ 18. 5 Hoc tamen jure quo novuti- 
murz nam jure civili reclamans poſt hzreſim poſt ſententiam (olum evitat many. + mortts, Panor.in 
c, pen, de heret, extr. ondecil's 43-Boſl.craQ.var.tir.de hxreticis. * Simo depratis. de interp. 
ult.vol. lib.2.dub.1 ſoluc.4.n.$6. cujus rei ratio eſt , quia teſtm, fuit ab initio nullum, * Elar, 
Bofl, Carerius, Grillandus, & alii de Hzreticis. | 


Of an Apoftata. 


x An Apoſtata cannot make 4 Teſtament. 

a An Apoſiateworſe then an Heretick, 

3 Who an Apoſtate. 

4 The flute of the Hereticke and of the CApoſtaia, 
le 


. Three kindes of Apoſtaſie. 
g Every Apoftats is not imteſt able. 


d. xv. 


eEa-1,9 3.Cde A” e2EDe Hat t which hath beene ſpoken of an 1 
Foenſir. de Apottar al BY Hereticke may alſo be verified of an A- 
—_— 1. E292 poſtata®. Forheis tas bad, or rather worſe 2 
2poſt.C.L.ult.C.cod. Ih and more execrable *. For t an Apoltata 3 
bh "Th is he which doth wholly tart back from 
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from the Chriſtian faith, which/once he did poſlefſe, 

and wherein he was once baptized ; and becometh in 

profeſſion a Jew or a Turk, or ſome other Infidell, ap- 

_ -proving theirdeteſtable rites,and ſuperſtitions ©: where- © we on 
as M Heretick , albeit he doe obſtinately perſevere in | pacet. pin 
his error , yet he erreth not wholly, but {pany IN quidam de apott. &c. 
ſome part of Chriſtian Religion 4. Both in truth are contra chriſianos de 

4 abominable, and the # ſtate of either miſerable and 5,05. 1o0nr 
damnable. But of the two the Apoſtata is more horrible, tir.de hzcer. & de Au 
and better were it never to have known the yay of P2fta- 
truth, then after the knowledge thereof, to reject it, 
or ftart away from it © ; worthily therefore is the A- * 2. Epitt. Perr, c. a, 
poſtatato be as ſeverely puniſhed, as an Heretick% = j1721-EPif-Paul-ad 

5 There tbe three kidces of Apoſtalie : Perfidie, In8- * Favor. inc; 1.dea- 
bedientie, Irregularitatis , one of misbelicte, another gram; Pods 
of diſobedience, the third of irregularitie 5. Apoſtaſie ir. ge apottar.'$ _ 
of misbeliefe is when a man doth utterly forlake the (pecics. 

Chriſtian beliefe, as mention is made before : ſo did " 8 
Iuliznthe Apoſtata. Apoſtaſic of diſobedienceis, when | =, 
the ſubje refuſeth to obey the lawfull commandement | '2 
of his Ordinary or ſuperiour *: and ſodo many Ana- gf yy Hoſtienſ, 
baptiſts at this day. Apoſtaſie of irregularity is, when he RD ——_ 
that hath entred into the Minifterie, and taken holy i c. nobig, de apoſ. 
orders , forſaketh his ſpirituall profeſſion, and beco- "7: IR 

meth not in habite onely, but in aQtionsa Lay-man', poga. c. aka 

6 But t I ſuppoſe that an Apoſtata from obedicnce , or ' Dc quibus Abinc, 
from ſpirituall profeſſion, is not diſabled to make his gn tn & 

| Teſtament *, though he be worthily fubject ro other cir.S qualuer punian- 
grievous puniſhments . | _— 


. Of Uſarers, 


1 A manifeſt uſurer cannot make a Teſlament. 
2 Every V ſurer is not inteſtable. 
| 3 Who's a manifeſt Y ſurer. ei) 961, 95649 
E ' 4 Whither one att may make an uſurer tobe manifeſt. 
; _ 5 Whether 


” 262 2. £ WR" * - 
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"In 74 _ of 5, d > FR Fc SY $a M F 
* py Re LON > , 


The ſecond part. 
5 Whether hebe an'V ſarer which lendeth for gaine, but 
doth not receive any more then the principall, 

6 AnV ſurer i not inteſtable in England, unleſſe he take 
above ten inthe hundred , for 4 yeares forbearance , or after 
that _ Ga Gut "gs 

3 Thepuniſhment for uſury in England. | 

$. A manifeſt Y ſurer # not to be buriedin any Church or 
Charch-yard. | | 


- $. xv}. 


t Manifeſt Uſurer cannot make a Teſta- 1 
= if PD... $4 ment: and though he make one, itis void 
C6 Clar.Scefims @ PG in Law concerning goods and cartels, un- 
9.26. Michacl.Grafl. SSEHESEM 1<fe he fatisfie for theuſury, orpat in cau- 
They. cow. OP. S tion fc rlatis faction to be made a 

dd mm & WHETEitis tiaid, a manifeſt Uſurer, wearetonote, 2: 
ibi gloff.& DD. that notevery Ulſurer is excluded from inaking a Teſta- 
Pe co: ng '® ment, but a manifeſt Uſurer onely®, that isro lay, Huch z 
x6 bi conſtarde ve- AN ONE as hath been condemaed for an U)ſurer, or hath 
ritate exercitii uſura- p 


| e9n.oodeyr ublikely confefled that he hath taken uſury, or ispub- 
| Fortificarar ue "7 likely reputed, and taken fora ufureramongft his neigh- 
mam populi ſe ill; bours, whoare preſumed to know his life and converſa- 


conſonantem vel c6- gin c . oo - 
bale br tiles tion ©. The verity of the fa&t,and exerciſe of the trade of 


probationes fimul jc.. Uſury being the foundarion of the fame, and common 
&asinducitur prob2- opinion, that he was an uſurer 16, In which caſe he being 
bp argu pney not onely an Uſurer, but a manifeſt Uſuter, exerciſin 
quiquam, de uſur. 6. that trade, nor privately onely, but publikely; his Teſta- 
_—_ __ _ mentis voidin Law *7: unleſſche made reſtitution or ſa- 
: Ben Mts 1.2 tisfaction for the lame in hislife time 18, orelſe caution: 


17 Menoch,de Arbit. be entred for reſtituttonor ſatisfaRion tobe made after 


I6d.l.cal-23 5-Mat” his death 29. 
= » CON . [0 . #® 
cluſ. < 3. Alphonſ... And t albeit ſome are of this opinion, that a man can- 


rillag. Tra8. de uſur. Not: be ſaid to be a manifeſt uſurer,unlefle he haye divers 
Bn ecinquam £40205 Faken ulury 4, yet that opinion is not held for 
de uſur.lib. 6. 1g..Beroius in cap, Qyam omnibus de uſur, exr.n. 52. 4 Bac, in L, 3.de furr, f. 

ſound: 
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Who may make a Teſtament or not ; 


ſound, amongſt the writers of the Ecclcfiaſticall Lawes; 
who thipk that a man may be-a manifeſt Uſurer, 'by 

occaſion of one onely a; the ſame beirg publick and - 
manifeſt ©, Againe our Ulurers bere. in England, dealeſo *C2rd. id clem. cos 
cunningly , and fo colorably underthe cloake of others ** TE 

- contracts, ſhunning and ayoiding the odious name of an | 4 
Ulſurer, and profciſion of uſury, that albeit they practiſe b 

nothing more then uſary-in very truth, yet ( by reaſon 'Y 

of the” colour wherewith their ations are dyed, doe 

bleare the eyes of the World, and eſcape the puniſh- 

ment of Law ) nothing almoſt can be more hardly 

proved, then oy they 5am _— ; fo _ a 

man rrue Non deficis jus ſed probatio: wherein 

kg Sn Ye ſufficient in thiscaſe, oyer 

and above the prootes formerly deſcribed, is left unto 

the wiſedome of the diſcreet and circumſpect Judge 20. 3» Menoch. d.Cal. 

5 Nevertheleſſe t it is not ſufficient in Law, todeprivea 77 FIN: 

manof the authority or liberty ofmaking a Teftamenr, 

becauſe he hath lent his money or goods touſury, un- 

leſſe he have taken encreaſc over and abovetheprinci- 

6 pall*. Neither t is it ſufficient to have taken uſury, and :non.s rrancing, 

that manifeſtly, to the cffet of making the [Jſarer inte c. quanquam de ufur. 

ſtable, unlefle he have received above the ſumme often |.6.Ripa.reſponſ.116. 

pound for the lone or forbearing of an hundred p: ET 

7 tforone yeere, orafter that rates. Fortalthoughalluſucy cScat.Eliz.an.r3.c.s, 
be worthily condemned by the Lawes and ſtatutes of | 

this Realme, as unlawfulland ungodly >: Yet neverthe-*d Star. 

lefle every kinde of uſury , is not puniſhable with like. 

penalty: for if any doe receive uſury onely after the 

rare of ten pound in the hundred, for a yeares for- 

bearance or under that rate , he ſhall onely forfeit ſo 

much as ſhall be reſerved or received by way of uſury 0 
above the principall i: but if any ſhall receive above * Id 3 
that rate, he doth notonely loſe ym | 3 
with-the intereſt, but is alſoto be puni COI- * Eod. Star. Eliz. 2. @ 

E Ricalls, ByTt the >3-<#. * 
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The ſecond part. + 
which Lawes Eccleſiaſticall, if any bea-manifeſt Uſurer 
not onely his Teftament is void, as is aforeſaid, 'bur his 
bodyafter he be dead, is not to be buried amongſt the 
bodies of other CE _ , 1n any Church or 
4.c. quanquam dc Church-yard, uncillthere be reftiution or caution ten- | 
ar, | Y dered an the value of fuchgoods!, 


Of Inceftuousperſons.. 


1 Whetherinceſtous perſons may give any thing by their 
Teſtament, and to whom. 
2. What marriazes be inceſtuons. | 
3 What degree of conſanguinity, doth hinder Marriage: 
4 Certain caſes wherein the Teſtators may bequeath ſame- 
thing to their inceſtuous children. | 
$, xvijz 
£DXE tf which doth contract inceftuons Mar- 
lx] [Z riage, is prohibited to diſpoſe any goods 
? Fa [8 or cattels by his Teſtament or laſt. Will, 
*-L. fi quis. C.dein- (Þ C45 Q) either to his children begotten in ſuch in- 
d. 1 L. quis ber te > | ceſtuous Marriage, ortoany- other perſon pd 
beroxaurem intollige faying to his eliildren begottenin lawtull Marriage ( if 
non foie ws * he-have-any by a former wife) or to his parents, orto 
& neprem, & dcin: his Brother, or Siſter, or to his Uncle or Aunt Þ. Byt 2 
Ke”: alies urciuſque inceftuous marriage in this place , I underftand' fuch 
Eexus delcendentes: 11arriages as are ſolemnized or had betwixt aman and a 
{Soul p 2trem & ma- WOINAD, being of kinred or alliance the one tothe other 
trem,ſed etiam ayum within thoſe degrees of conſanguinitie or affinitie with- 
of nent in the which it1s not lawfull to marrie<; that is to fay, 
& alii ind. L.ſfiquis. Within the Leviticall degrees, orthe degrees prohibited 
Simode Preciz.dein- by Gods Law. Forat t this preſent, by the ſtatutes of 3 
eo 09> his Realme-itis declared and eſtabliſhed, ro be lawfull 
* Coaar. de ſponſ.. & for all perſons to marfie , which be not prohibited by 
OED. L-partc.6. (ods Law; and thatno prohibition ( Gods Law excepr- 
. c. lexilla. $ incc- . , F 
fius.z6..1. cd) ſhall AE Bs 9s ee 
VIE 
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 Whomaymake a Tefbament or not. | 
Leviticall degrees % And therefore whoſoever -doth *Star 


marrie being prohibited by. Gods Law,or being within ron _ 
the Leviticalldegrees, cannot diſpoſe OY rar gx le was 
Teſtament but to the'perſons above named. eſpe © <-cum inhibitio,s 6 


a | - 4 T . de' 4 

cially not to his or her children begotren in; ſuck; 1%» fonces top oP ; 
4 ceftuous marriages; unlefle t the parents were ignorant not.Bts: 

of the impediment of ſuch conſanguinitieorafini ie {Evo &) 

. . . - Ne þ 

In which caſe the I, publikely ſolemnized, « Cov. epir. deſpon- 

the children which are borne during ſuch their igno- {22 parr.c.8.5j.con- 

rance, or the ignorance of one of them , are by the ;;.. "a hemp 

Eccleſiafticall Canons capable of all Legacies and all alibi per cundem in- 

manner of Teftamentary benefits,as Legitimate *;albeit -5 - wr” — w. 

the Parents afterwardsſhould be divorceds: orupleſle yigentes obſerves 

ſomuch onely were left unto their faid children, as cupir.. 

would ſerve for their competent ſuſtentation or nou- \ Hons hou ; hs 
riſhment*: or unlefſe the children were appointed bare qui dux. in ur. ext. 
Executors without any other benefit: In which caſes 9709. locum haber 
the Teſtament is good, as hereafter more atlarge*. ' (4 cam es are, 4} 2 
oſis,ut eſt com.opr.refte Deciozin cin preſeritia de prob.ext.n.z5,Gabr\lib.6.dealimen.concl.x.n.s. 62 
Infra $.part. $ 7, Perr.Dueni.reg;366.Limit.y.verb.filius, S1mo de pretis. dernterp. ule. vol. lib.s; 0 
fol.17.a 37, * Infrapart.5.$ 7. | 


-h Of a Sodomite. 


x Whos a Sodomite. NY, 
2 A Sodomite cannot make aTeſtament. 
3 What if he were never condemned of. Sadomitric. 


$. xvii). 
y i Sodomite, .( that is to ſay , he or ſhes Solomiaaurem di. 


ag that doth commit that wicked and hor. tron folum illud Aro 
Q rible {mne againſt pature * ,' as did the incer mole, By .*XF 


- 


WIS) Þ Sodomites, whereof mention is-made in criam flagitium illud 

| . b ; on”. contra naturam cum 

S - the holy Scripture * is t prohibited, ropun gum. Br 
no communis eſt contra Socin, contendentem iſtiuſmodi peccatum, non Sodomiam, ſed extra- 
ordinariam quandam pollutionem dicideberc, quem DD. communiter reprobanr, uc refert Vivius, 
com oper Socumm:Vecin L.j. de ſecundis tuptiis.n.y.T.Card.in clem. 1 de conſang. & aff q.” 
13, * Gen.c. 19, Nt | 3 IIÞ > 1 $04) 2 313: St? 


Ez make 
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>. The ſeepndpart. gat 
"cit. make aTeftament © & to bequeath his goods'& ceattels. 


| $07,” id — were convicted , ont poorer there- 3 

LEI. of inhis lifetime, yet 1 ſuppoſe chis-exception may be 
4 Dec. in L. x. deſc- objeRedagainfit the eof the Teſtament*;for that 
OP, D.Sm0-he was inteſtable artherime of the ſat commitred, 


yol.li.t. dub. r.ſoluc. © * | 21h 
4.1, 97. * Sims de Pretis. & Decaubiſupra. Adde Cardinal iaclew;condefepul oc19. 


Of aLibeller. 


1- What 16 a famone Label. 
2- Al Libeller inteftabic. 


$. xix. 


« Famoſumquandog;, fSIRUEHY + Famous * Libell is a writil made to the x 


: | ſa... RP - > . 
_—_—_— 2) infamie of any man , publiſhed abroad to 


oftendic Perrus 3 Pla-{(&YM\\N@@). that end Þ : and he thar tis condemned for 2 
caepit.deli&.c.2. JM\ j ritin - Gin rh 

ans AngeiSun. SEHONETES: ©1110, writing, or publiſhing the Tame, 
Silveſt. verb. libcllus. is ther cby eprive . Ee abliitie OI ma 10g 
de teſta L. unic.de fa- | 


moſ. libe].C.Perr Pla. epit.deli.lib.r.c-;z. 
Ofhim that killeth himſelfe. . 
$. 2x. 


IS2F2LIV any man doe wittingly and _ 
WA JC himſelfe, his Teftament, if he made any, 
' bo) PQ) 15 void *, bothconcerningtheappointment 
i EIS of the Executor , and alſo concerning the 


> Vaſe f Legacie or bequeſt ofany goods; for they 
foluc,li - 1 pg are confiſcate ®. . Fx 
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may makes 


a 
> 


Toftamend or not. 


« 4 axlaved perſen bſetb bis goods , and benefir of 


the Law. ThisSAd 03 FOES Wh an F: 
2 What if the attrombr perſonall P | ' 3-068 en 2 
3 What if the aftrowbt unjuſt ? _ 
4 Whether an outlawed perſon may make his Teſtament > 3 
5 What if the Prince give the goods to the Extcator , 
whether i he therefore chargeable with the paiment of 
Legacies ? | | 
6 He that is outlawed doth ſometime forfeite not goods- 
onely, but lands alſo. | | 4 1 
7 4n outlawed perſon may make his Teſtament of lands - "0 A 
os forfeited. Bo: | J 
8. An outlawed perſon may aſsigne Tutors Teftamenta-' 
rieto his children. | * 
9 Certarn other caſes, wherein he that i outlawed may 
make his Teflament, 


hd XX), 


E&N t outlawed perſon is not onely\'out of | E 
the proteCtion of the Prince, and out of | . 0 
£ the aide of the Lawes of this Realme *, * Fitzh. Nat. Bt. fol. I 
972 bur alſo all his goods and cattels be for- ed door ans 
TI n= feited to the Prince, by meanes of the» Do&.& Stud: lib.2- 
2 outlawrie Þ, alrhough t he' were outlawed bur in anc. 
3 ation perſonall ©, and although t alſo the aftion'per- TT OP 
adventure were not juſt : nevertheleffe his goods and* | © | 
_ cattels are forfeited, by reaſon of his contempr in-not- -. 
a_ : for itis a maxime inthe common Lawes of © 
this Realme, that he that is outlawed doth forfeite all 
his goods andcattelstothe Prince; without diftinion 
whether the ation be juſt or uojuſt, And therefore *Do@.&Swlaes, 
4 tit followeth, that he that is outlawed cannot 'make his 5 
I 4 Teſta- 


 Theſecond part. 


* Jul, Clar.$ teftm. Teſtament of his goods ſo forfeited-<. In ſo much 
19: Dod. & Stud. that t if the Prince, having ſeaſed the forfeited goods 
PT | of the Teſtator , ſhould give the ſame againe to the 
Executor ; neverthelefle the Teftament 1s void in re- 
ſpe&ofſuch goods ; neither can the Legataries recover 
f Do&.& Stud. lib.. the ſame at the hands af the Executor*, fer by the for- 
wy feiture and ſeafin the propertie thereof is altered , and 
ſo ceaſing to be the goods of the Teſtator, doe nor 
x Do&. & Stud.lib 2. charge the Executorsas aflets 5, 
£.3-& lib.c.s. If t che Teſtator be outlawed 'by an outlawrie for-6 
| felonie, then he doth not onely forfeite his goods and. 
cattels,but alſo his Landsand Tenements,whetherthey 
» Termes of Law be holden in fee-fimple or for terme of lite >: And he: 
verb.utlegar. that is thus outlawed , can-neither make his Teſtament 
of thoſe Goods nor of thoſe Lands, for they arenone 
of his. SL 
Howbeit + I ſuppoſe that he that is. outlawed in an, 
ation perſonall, may make his Teſtament of his Lands, 
iVide quz ſequun- for they are not fortcited i. Oritt he doe afligne Tutors g 
eur hoe Slirera 19u9 to his Children ( as within the province of Yorke and 
ſcriplertc Brook:Tir. Other places by cuſtome there ſed, Parents may doe *;) 
Gard.g.6,8 Perkins. the ſame afſignationis to be confirmed!, by the Ordi- 
NDS, «i; narie to-whom the probate of Teftaments appertain- 
1T8 ein. qui 7 Pirz eth. Or: t.if there be any error or diſcontinuance in 9. 
tibus dicicur utleg2- the ſute, or:procefle, by.meanes whereof the outlawrie 
iy A rvh aroma is. reverſed orannulled, Or ifthe partie outlawed were 
2zio-;( ficur udlegs- beyond the Seas at the time of the outlawrie pronoun- 
' rio) nihilaliud eſt, ceq m,, gr if three Proclamations were not made ac- 
Lf, L relbpent cordingto the ſtatute lately made in that behalf, viz.one 
fde'pern. Quinimoin the open countie Court., another at the generall 


que (pr quande- Guareerſeſſions,, andthethird arthe Church or Chappel. 
ce 


gati bona confiſca- : 
ta ſunt. Jul.Clar,$ reſtm.q.22. Attamen non amittit teſtm.faQionem relegatus quoad bona, .fi quz 
fint non confiſcaca, Jul. Clar,d.quz2. Quare ſicur relegatus, ita etiam utlegatus teſtandifacultarem 
retinets Si quid ſuperfiz non proſcriptum, five publicatum. Porrd bannitus non eſt inteſtabilis, 
Gr &-17>denique nec deportatus ad pias cauſas-Grafſus $.ccſtm. q. 17. n. 9, multd. minis efficitur. 
utlegarus inteſtabilis , quoad ea , que. nen ſunt applicanda fiſco, -» Termes of Law, verb, 
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Be where. 
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Who may 


make « Teſtament or not. 


—_— 


where the party defendant dwelleth*, in reſpe& where-* Stat Elizan.31.c., 
of the outlawrie is reverſed and void : In theſe and 

like caſes the Teftament is good, notwithſtanding ſuch 

outlawrie : And fo itis if pardon be obtained, and he,, . 


thereby fully reſtored ©. | | dc injuſt.ceſt. f, 


Of an Excommunicate perſon. 


<0 


r An Excommunicate perſon may make a Teſtament. 
2 Saving in certain caſes. 


Fd. xX1). 


Hether t an Excommunicate perſon may make 


, a Teſtament or not, isa queſtion which hath 
mavy patrons, both of the affirmative and ne- 
gativepart, howbeit the affirmative hath moe 
in number, and thoſe alfo greater in weightor authori- Rees 

ty *: And this affirmative concluſion proccederh, al. | ©2%7 Rom. lib. 4. 

7 . b . .tir, de te- 

though he be publikely excommunicated ® , unlefle he ga. cond. x. Graf. 

, be t excommunicate for herefie, or manifeſt uſury, or Theſwur. com. op. $. 


for ſome other cauſe, forthe which he isprohibited to ,, 
en.tra & fall. u- 
makeany Teſtament <: orunlefle he be excommunicate bicicancur &hujus,8: 


with that greatcurſe, whichis called <7 nathema, which mnde vor yer Þ vr 
isnot tobe inflicted but upon great cauſe, with greats G:29.& Duco.ubi 
deliberation and ſolemnitie ©. ſupra. 

< Sed an hic etiam- 
opus ſit denunciatione; vide quz ſuperius di&a ſunt cad. part. $.14.& $ 18, 4 Socin, Tra&.reg.&- 
fall, verb. excommunicatus. . 


Of Prodigall perſons; 


LG Perr,Du- 
__ 


1 Divers perſons inteſtable by the Civill Law, which 
are met prohibited- by the Lawes and euſtomes of this 


Realme.. 


6 xdlÞe----nwif( 14. 
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Mea T hers t alſo for other cauſes are forbidden | 
dY4 to make their Teftaments , by the Civill 


« ' ,o8line To, 
heed guy Law *, namel pg perſons >, and 
bp vilth 9.5.&6.cum (, > ſuch as are. doubtfull of their Rate of 
+ EW cu Sata, freedome or bondage «© ; the ſonne alſo, 

$ Item prodigus, in- ſo long as his father lived: (in whoſe power he' was ) 

| —— non. cft ould not make a Teſtament, byrhe Civill Law *. But 
*L.de ſtatu, de refta, ſeeing the. Lawes of our Realme are contrary , I ſhall 
—w þ not need toenter into any diſcourſe of that Law about 
L. qui in poteſtate | ; 


&. de tcſta, theſe perſons. 


Of him that bath ſworne not tomake 
a Teſtament, 


- 1 It is au old queſtion , whether he that hath ſwarne 
not to make a Teſtament, may natwithſlanding make 4 
Teſtament. 
2 Thegveater part hold the affirmative. 
3 Ns ceutele under Heaven, whereby the liberty of ma- 
; 2 king «Teſtament may be taten away. 
- 4 Whether it be needfull that the Teftator doe exprefly re« 
voi his Oath, | 


d. &X11j, 


5 T is t an old queſtion , whether he that ; 
| hath taken an Oath not to make a Teſta- 
ment , may notwithſtanding make a Te- 
| ME. OS; Lament * :, abd. f ©0008 there were , 
44-0 "Inter: RSSA<3 many. which did'hold,, that in- this caſe 
de teſta. Spec.He In- . he could not make a Teſtament. *, 


fir.edi.S compendio- 
ſc, Verſ, quid fi quis. Summa Hoſticnf, tit , de ſepulturir. $ anlicitum. Oldrad, conf. 127, > Spe» 


c1]. Hoſtienf.Oldrad, & alitubilupra. 


*De qua. q. Bar.in 1]. | 


fiquis &.de lep. 3. lo. '4& (© 
Azdadcqued " ther | -3- 


yet 


+ 
_ 
- 


Who may make'# Teſtament or not. 
© Bar. ind.L, fi quis, 


yet the greater number are of the contrary opinion , | for in dr. 
eſteeming the Oath not tobe lawfull, and conſequent- \j;:5.c1 ng 28 
ly not of Niece todeprivea man of the liberty of making q.87.Soarex. lib. rec. 
a Teſtament 4 And therefore if a man. firſt 'make a 000%, ver. 
Teftament', and then fiweareth never to revoke the ,Jjubio commune 
z lame, yet notwithſtanding he may make another Teſta- eſt gellimonio corune 
ment, and thereby tevoke the former* : fort there is {5 i rar nn 
no cautel under heaven, wheteby the liberty of making accedunt i 
or reyoking his Teſtament can be utterly taken away *, den.Ce aQtioneclafl.g, 


4 Howbeit if t the Teftator will make his Teſtament on ap ao | 


contrary to his Oath, then it is neceflary that herevoke par. ” 
his Oath alſo; for the former Teſtament is not revoked, {3r- Clar. Graff, ubi- ** 
3 ſupr. Gabr.lib. 2.com. . 


unlefle the Oath be alſo ſpecially or exprefly revoked 8. cond. cir. de jureju- 
Orattheleaft, mention eſpecially made of the former r2n.concl. r.n.8.cum . 
Teftament, with the Oath: as for example, 1 doe now 3maag dere oi abi 
make this Teſtament notwithſlanding my former Teſtament, ſupra. | 
with the Oath therein contained not to revoke the ſame. 32, *Jul.Clar. Steſtw.q, 
Forin this caſe, the former Teſtament is revoked, And ur rae _ 
ſoit is, if the ſecond Teſtament be confirmed with an $teitm.q. 87.ubi di- 
Oath : for then the former Teſtament which © the i*hoccile valde no- 
Teftatordid ſweare not to revoke, is nevertheleſſe as 11. Menoch deprz- 
effeually revoked , as if the Teltator had not onely ſump. lib. 4. pre« * 
made mention of the Oath, but preciſely revoked the __ &A.Duran; 
{ame 27, | de arte Teſtand. tit.. 
10.c.n,;, 


Of him that isat the v Ine 
of death.. WE 


r He that is at the point of death cannot alwayes make 
hrs Teftament, | | | I 

2. What if it appeare that he is of perfec# minde and CEO A 
ame mory - f | 4 

3 What if bis words can ſcarcely be undirſtoad. 

4 What if it.be doubted whether be be of perfec# minde 
and memoric.. SI | 


5. Whe- 


5 Whether the Teſtament made at the point of death by 
the motion of another be good or not. 
6 What if the perſon be ſuſpeted which doth. aske the 


queſtion. | 
©» 7. They which be extremely ſick doe eaſily anſwer (yea) 7 
t0 any queſtion. | 


8 The former Teſtament is. not revoked by the ſecond , 
made by him that u« ready to die at the interrogation of a 
—_ 1: ſuſpetted perſon. PET Sage 
[- | g Whether the Teſtament be good which ® made at the 
| £ interrogation of a perſon not ſuſpected. # 

10. What if the fick mans meaning doe not appeare but 
by bis bare anſwer. | 
' 1x Whether that Teſtament be good, which being writ- 
ten by the Kinsfolkes of the ſick man, and afterwards read 
unto him, and he demanded whether he be content to have the 


ſame ſtand for his Will, anſs wereth (yea. ) 
d XXV. 


E@yHether t he that is at the very point of x 
#/X death may make a Teſtament, or whether 
TA VA V/Sethe Teſtament made by him, when he is 
6: YER balfe dead, be good or no, may be known 
SER by theſe caſes following. | 
The firſt caſe is when a man being ſo -extreamely 
ſick, that he is well nigh dead, yer t nevertheleſle it 2 
by « L.quoniam indig- appeareth undoubtedly by. his geſtures and ſenſible 
, num.C. dereſti. & ſpeeches, that he is of good underſtanding and ſound 
£ DD. ibidem.Mantic, . . : . ; 
de conje&.ate.vol.lib, MEMOTIC ; in this caſe there is no queſtion, but he may 
2.cit.6.Simo de Prz- Make his Teſtament *, for the integrity of the minde, 
| - ” + _ Yo-and not of the body, is required in the Teſtator®, and 
b L. 2 £dereſta. L, theliberty ofmaking a Teſtament, doth continue even 


ſcnium, C. quiteſta. untill the laſt gaſpe +. In ſo much that t if the Teftator 3 


facpoſl. - he not able to pronounce his words ſo plainely and 
ly et | —_— diftin&ly as he had beene accuſtomed, but! —__ and 


with 
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x eats. 


Who may make a Teſtament or #0t. 
with great difficultie can be underſtood of ſuch as be 
preſent, ( his tongue perhaps being ſwolne or become 


ſtiffe ; and uoruly, or otherwiſe diſturbed by meanes of 


his ſickneſſe ) yer doth not the Teſtament therefore pi L. quonize ins | 
- 4 NU, 51M 
loſe his force or vertue ©, wn grey ten + 


4+ The ſecond caſe is, t when a man isat the pointof pranc, in Rub.dete. 


death, but it dath-not appeare plainely whether he be -lib.6-Alcz.convil, 
of perfet minde and memorie. In which caſe, ſome are 3, omqpige Ede 


of opinion, that nevertheleflc he is to be preſumed of fuccefl. ab inceftar. 


Þ ma ce | « EXtr.n.g. 
perfect minde and memory *. Others. are of the con- Firs. 
trary opinion, comparing him that is in this caſe to a ,;voi.z- + 


dead man, partly through the intolerable extremitie © DD. in L. jubemus - 


of the ſicknefſe, and partly through the cogiration of pong vr ns 


imminent death*, Others more indifferent doe recon: cjr.6.n.z.Viglius ia $ 
cile theſe contrary opinions, with this diſtinCtion : ei- ſed cdm paulatim.In> 
ther the ſick perſon doth ſpeak ſo diſtinRly as he may j.* —_ _ 
be underſtood, and then he is preſumed ro be of perfect dere conciliar iſtas 
1ninde and memory , and foto be inthat caſe that he <rarias leges, nems 
may make his Teſtament; or-elſe he cannot ſpeak ſo Rn, ie Ljubrand, 
diftinly as he may be underſtood, and then hers notin de reſts. © | 
caſe to make his Teſtaments.. Er engds hr 1 
The t: third caſeis, when he. that-is at-the point of jee. altwol Lacie * 
death and hardly able toſpeake, fo as he maybe un- *Gab Rom.1.4.com. . 


derſtood, doth not of his own accord make or declare ©2n<j*{ticde reftam, 


his Teſtament, bur at the interrogation of ſome other, cis contentus elit di. 


demanding of him whether he make thisor that perſon #pSienibu. 


his Executor, and whether he giveſuchathing to ſuch 1, .co.pen.vel.x 
a perſon, anſwereth, yea, or Ldoe fo. In which caſe it Zaſconſ.y.vol;.n.z7 
15a queſtion of ſome difficultie, whether the Teſtament ONO 
be good ornot, neither canit be anſwered ſimply, either hanc opin.ciſe magis . 
negatively, or affirmatively, but diverſly in divers re» £97: 42 5 
6 ſpeQts >: for tif he which dothask the queſtion of the, *<nl3 9.27. 

Teſtator, be a ſuſpeed perſon i, or be importunate hancop.efle coni, | 


to have the Teſtatorto ſpeak:*,, or make requeſt to his 57": d.confil. 184. 
own commoditie ' , as. if he ſay ,, Doe you make me in r.. jubemus. C. dc 


your Executor., or doe - you: give this:or that ?; And tcſta.n.7.n fn, _* 
there. 


bs; + 


| vol.4.n.44.4 £ 
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wo The ſecond part. os 
= Pay), de Caltr. in thereupon the Teſtator anſwer, yea: inthis caſe, it is 
þ bechonlulieh to be preſumed, that the Teſta or did anſwer, yea, ra- 
"IMs be pol Manic. ther to deliver himſelfe of the importunitie of the de- 
deconjeR.ult.vol.l 2 maundant, then upon devotion or intent to make*hbis 


reſta.fac poſ. Mantic. 
SSC Lil =, becauſe it f is for the moſt part painefull and 


——_ —_— —_ 


Sichard-in d.L-jube- grievous to thoſe that bein that extremity, to ſpeake 
mus C.detcita. n.7: op be demanded any queſtion : atd therefore are 


ki & tel, | | ; | | 
—_ + rpm ready toanſwer ( yea,) roany queſtion "almoſt, that 


* Hic, cui moribun- they may be quiet: which advantage,crafty and covetous 
-d ave a erfons knowing very well, are then moſt bufie, and doe 
4: imterropares num labour with tooth and naile, to procure thefick perſon 
interfecifier homine, tg yeeld to their demands , when they perceive he 


 conſ'23.vol.3. x D. Cannot eaſily reſiſt them, neither hath time to revoke 


*d. L. jubemus 
D. ibid. the ſame afterwards, being then paſling to another 


I __ world ©. Andtherefore worthily and with great equitie 
Gore += andreaſon, is that to be deemed for no Teſtament, 


Covar in.c. cum tibi. : l 
de teſta.ext,n.q.Pec- when the ſick perſon anſwereth, yea, the intertogati- 


kived £17-0.2-  onbeing madebyaſaſpected perſon; as well in reſpect 
Me Ee LconC of preſumption of deceit in the ote, as of defe&t of 


3.n 4*. Molineus in meaning of making of a Teſtament in che other ?. And 


ie, OW, ht | 
_—_—_— 3n. f this is true eſpecially, when there is another former g 


ticae affirmare , De- Teftament , for that is not to be revoked bya ſecoud 
cium & alios contr2- T'gftament, made at the interrogation of another, in 


\ 


rium conſul peſli R 
coſalwiſe. A d6 Mee manner aforeſaid?. 


noch, de praſump.1l. Bur tif the perſon which makerh the motion be not 
4.fol. 67, ver>.qu2t- ny way ſuſpected, andit doth appeare withall by ſome 


tum qui hoc dictum | 
———_ & Decium COnjectures, that the fick perſon had a defire to make 


 Galver* diſtinionis hig Will, as if the ſick perſon ſend for his friend, who 


ey being come unto him, asketh him whether he make 
this or that man his Executor, which otherwiſe were to 
e Zaſd.confil.z.n.z7 have the adminiftrationof his goods, ifhe diedinteftatec; 
. ex © Jun.d. conll. to whom the fick perſon anſwereth, yea ; or I doe. 
pps ap. rao Pccki. Make him myexecutor: Inthis caſe this Teftament is 
us d.c.17.n.5. good *, albeit it were in prejudice of another Tefta- 
e Dec. confi +39. ment made before *. Bur t what if it doe not appeare y; 
oon-Jun.con':144 yany conjecture, tha the Teſtator had a menkingss 


- 327, "5 
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WW ho may make a Teftament or not. _ 
make his Teſtament , andyet no ſuſpitioii'can be con- 
ceived againſt the perſon which demanded the queſti- 
ON, ee, ap is the Teſtament goodif the Teſtatordoe 
onely anſwer, yea? I ſuppoſe, that without ſome con- — - 
jeure of the Teſtators meaning, it isnor ſufficient *, Yong conjeR, 
And though ſome of good authority do ſeemto hold 5,c;., Jeet 
the contrary, and thartit is ſufficient 34, yet I dotakeit, vol.2.n.6.z7, © - 
that this opnion ought to take piece , when asSit doth 2+ Mcnoch.craQ de 


ſum. ibid. lib. 4. 
appeare ſufficiently, that the Te przſum. ibid, lib. 4 


- ” 
—_—_—— 


— 


ator was of found me- pr=fump.3.n.18, 
mory, notwithſtanding the extremity of ficknefle, and 25. Menoch. d. pree- 


: ſump.$.n. 24 verlic, 
PF uity of death »5, Gees colin” whi 


he fourth caſe is, when the t ſick mans kinsfolkes , extar.6.quod cum te= 

or ſome other .perſons doe cauſe a Teſtament to be f*torvereſanzmen. 
* . fr G2 * » Fo, h fick : ; us eſt, & lico 

written, after their inditing, ( the fick man as yet zger 2:que ingomus 


Ti 


not knowing thereof) and then afterwards the fame jacer, valet ipfus te. 


being read unto him, and he being demanded, whether Jinn ad alteris 


the ſame ſhall ftand fora Teſtament, anfwereth, yea, condimm, cujus re- 


and ſhortly after dyeth : in this caſe the-Teſtamenris sulz exrcnſo rextia 
not good”, unlefſe the Teſtator had firſt utrered his gate, hune hen 


meaning tothe Writer or Inditer thereof *, or had re- rem, ante hanc incer- 


ger moron wa or *9gationem habui 
queſted them to write his Will?, or unlefſe the Teſtator Pzttoners habuille 


being of good minde and memory, had by plain and ex- » q12uiic., de conjeQ. 


prefle words, orother apparent conjeQures, confirmed vlc.vol.l.z.cic 6.9.10 . 


the ſame, then onely by anſwering yea*. © - | Suidicithane op; efle 
But what if a Wi [be brought Shs fick man ; which raves bag, 
being read over in his hearing, and he demanded" whe. D_— 6k HO 
ther the ſame ſhall-ftand for his. laſt Will and TeRta- er phi. 
ment , anſwercth, yea: and it doth nor appeare whether c'uſ.rir.de reſta. con- 
the ſame was written and prepared bythe direQtion of gone po IP 
the fick man, or elſe of his kinsfolkes and friends , whe- « manic. de conjee.. 
ther is it tobe preſumed to have been prepared by his ult.vol.rir.&.in fin; þ 
direQon or by theirs? It ſeemeth, by the fick-man, in 
favour of the Teſtament *, but whea it appeareth in-* Alcr.condl. z3,vol. 
deed to have been made ready by others, thenalbeir 3-Gabr: 14cirdere- 
the Teftator being interrogated doe anſweras before, noc@.g.1.4. folgsms 
itis preſamed that the queftion was made by the fog: pits 5H, 
gELfon 


.?» 


us interrogationem 
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The ſecond part. 


» Mantic.deconjeR. geſtion or 0n;{etting of the Executor®,, andſothe Te- 
ule. yol. 2.ait.Gnro. ER is not good, asis aforeſaid. ER 


— —_—— 


Of Ecclefiafticall perſons. 


; Two ſorts of Eccleſtafticall perſons, reeular and ſe- 
cular. 

2 Whoare meant by regular perſons. 

3 Religious per (ons compared to bond-men. 

4 Religious perſons compared to dead-men. 

5 Whobe here meant by ſecular Clerkes. 

6 Eccleſiaſticall perſons are not ſimply prohibited to make 
their Teſtaments. | 

7 Eccleſiafticall perſons may make their Teitaments of 
all goods, which they have not in right of their Church. 

.$ Eccleſtaſticall perſons cannot make their Teftaments 
of = s immoveable , which they poſſeſſe in right of their 
CBurch. 

An Eccleſiaſticall perſon may make his Teſtament of 
Abb lic fan . 

10 Whether an Eccleſiaſticall perſon may make his 
Teftament of the fruits net received. | : 

ir All fraits which happen during the vacation, are due 
to the next Incumbent. | 

x2 Whether an Eccleſiaſtical perſon may make his Te- 
ſtaments of all moveable goods , which be hath in right of 
bs Church. : Poa 

13 Some caſes wherein Eccleſiaſticall perſons cannot 


diſpoſe of their goods. 
$. xx}. 


pF t Eccleſiaſticall perſons there be twor || 7 
J ſorts, the one Reg ar, the other Secular *. 
& By Kegwar | I doe underftand Monkes, 2 
in Rub. de regulate S224 Friers , and other religious [perſons *, 
d cadereſia,extr. * whereof t becauſe we have none this day z 
| il 


.* cduo-12.9.1glofl. 
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' Whomay make a Teſtament or not. | 013 
in the Chnrch of England , I ſhall not need to enter. 
intoany diſcourſe concerning them : Onely this by the 


way, that theſe religious perſons inreſped of their ca- 
nonicall obeyſance , vowed unto their Abbors and 


4 Prelates, are in Law compared untobond-men ©, and t © Specul. de flams 


in reſpec of their vow of their perperuall povertie, or «> p36 REI 2 


renouncing the world, they are. compared unto dead nagecirca medium. 
men 4, and in theſe reſpects they could not make a * Wod & quis feire 
Teſtament ©, Bur if areligious man had made a Tefta- A. 
ment before his entrance into that profeſſion, then was fiabilis, legae Jul. 
the ſame to have been proved and executed, . as if he hong fer hp ne 
had been naturally dead *: and it he had made no Tefta- g refim'q. 34.8 Fer- 
ment, when he had entred into religion, then the Or- _ Vaſq. de ſuc= 
dinary might have committed the adminiſtration of his ; ;** regrets 1h oh 
goods, as of one that had Yied inteftates. Bur it was * Licleron ubi ſupra; 
and is otherwiſe with ſecular Clerks, who albeit they * IÞidem Adde Be + 
: / neditum in Co 
be ſometimes comprehended under the name of reli- ganwius.de c Tix 
gious perſons ®, yet the law diſpoſeth otherwiſe con- &n. 1.fol.67. 
cerning their Teftaments, then of the Teftaments SS Tilde 6 


religiousperſons', i Ve ſtatin ſequitur | 


5- By t Secular Clerks I underſtand Archbiſhops, Bi: hoc S- 


ſhops, Deanes, Archdeacons, Prebendaries, Farſons, 
Vicars, and other Ecclefiaſticall miniſters or Cleargie 


6 men *, Theſe perſons tare inſome reſpects prohibited” Michael.Graſ. Thes 


to make their Teftaments, bur they are nor ſo fimply __ 2 way 


forbidden. Wherefore that we may the better know tay q. 27. 

when they may make a Teftament, and when they may © {<-cumin officiis : 

not; we are firſt to conſider whether the things whereof quid, dere cam 

they make their Teftaments, doe belong unto them in Covar. in4.c.x.. 

any other reſpe@ then in the Church, or of their Eccle- ; hag wn oy wy 

fiafticall living ®. | WT R547 
Fort of other things then ſuch as are gotten by rjghe 

of the Church, whether the ſame be lefrunto them by: 

their Parents, or given by ſomefriend; or whetherthey: 

got the ſame by their owne induftrie, either by prea- 

ching of the Goſpell or by teaching of Schollers, -or' 

KR 


other 


| Theſecondpart. 


iſpoſe 
ay freely diſpo I- 
ings they m A rſons*: a 
f ſuch thing ell as lay 4 be en- 
r> © as W after r Mi - 
her labour. Teftam or got have © 
— ind.c. rela- —_ make their be given, alſoafter they h; F 
«Pipag is ſtan ee cen and in right of 
rum. £1. ult.yol.par thoug he Mini tion P . them in the 
rr. flores, dintot , llpromo ne unto whether 8 
de-tderſy en adtack Rn doe appertai to conſider, cable _—_ . 
9-3 4-*< in : hurch > nor. folebe, ir Tefta- 
ia heir C ble or 1 rofgl heir 
it.deviſes. won. Av- x & Fd nes, 0 8 b e the 
* Cyn. nam. Ce apnea ans of —_— nn Hu _—_ bent 9 
then. 1ce & Cler. f ou 703 rion fruit b heincu : 
---—> og Eccleluſtcal prſ _— fariog hg alebe Lands ma 
all.de ' 
o_ RS nes Cares es, orglebe ſed any of wr _— 
Bad Bee ein fm — *_ his FRE caſe ſuch a5 mnt 
in officitc.relarum. his death, rye ary ap" | chepro 
"5 1. 9 ncogpenny before dand fowe * forint nt of all ds. fo 
el. ms agate in manure or orain: ! eftame lebe Lan > i. 
mn bi ſupra wichany cor — es ow - ky en —koo 
os ha y 2Ke a ing u O CU 
* Perkins 1 {dam li may man a force tothe ine - 
0? la cujulc | orne , {, by eable f Spaine : 
Upiſtol inſcribitur , f the c d fowen 1s agre nd 0 I" 
bri gui to an Ab- © uared an :ch ſtatute, f France al IS. thata 
An anſwer man 26. whic ely Oo untries 1$S, Th and 
+ 28. me ? . a nam 4 h Co " fruit 
Fonts. Anno — phe of "hy ifoots of _ onely 
SIO. 280: nie ” enera ay freel nefices, N by way 0 
6. Stat. H, the P ks, Mm eir Be ing, M if 
= 3 Tra, ſecular —_— - - _—_— _ fo Og 
lod ccdlefnc fits, ame, w tracts, llsand T 
de reddit. ramen pro - the fa , her cont - I & Wi lerks, 
EOI—_ ting rotnher cc heirlafl lar C 
6.& c. ſuerudo n aliena! diale,o eint ſaid ſecu de- 
leirur fru- barg hin hat i r life-time, : yet 
comple m de fru gear uch t in their li inteſtate 3Y 
llieni llicis 7 beq Om int e inte 
Hikes Eccleſia 0 27, In he ſame it bur die int nefices, 
— pr hug ns ay ments lienatett aſt Will, in their be "Hi 
viam u diſpo- [d not ali heir laſt flors in ng 1s alſo o 
. rc ir { CCe k IS . 
a8Sarmienrabi _ bythe fad — ue Cn reſally | bag 
ol ram ape ire \ dsisUu d- 
niſcopi crurjus com- _ here in wn. 90 of _ force = thoſe 
mae Eeelebaſticum ſerve rheadmini lay-perſons, on ENTEr TO 
mun rcum, re ET 7 TY ra 
" ave Ganonic —_ as — adminift 
mivitration, . 
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Who may make a Teſtament or not. 

10 Pight make their Wills *.. Andaſthough t heretofore, 9 14 quod el 
as well by generall cuftome of this Realme *, as by ? neſereverſarus in n6- 
ciall confticurion *, it was lawfull for Parſons and Vi a ror my ; 
after the feaſt of the Annunciari ani ag ob nr 

Tet call of the unciation of the blefled Vir- *<Xor. de conſyernd, 
gin*, andinſome places after the Feaſt of S. Mark?, t lid.1. proviacial.con; 
make their Teftaments of the fruits of theirliving So firuc, Cant, '' 
beit not as yet received, bur paiable thar yeare — ia | 2, de confurrn = 
veſt following. Neverthelefſe by the Xa fo wi lib. 1 provincial.cot- . 
Realme, ſuch cnftome and conftitution is tak ON ENNIS Rituc. Ber, Y 
by which Y OT R 5 taken away, | 4<oullus. 

11 Oy atute*, tallfruits, tithes, oblations, and o- ©, inter res 
ther emoluments whatſoever belonging to an Heels: SHITE 
Conc. Wardenſty PE , Parſooage Vicarage Ho- SH Sanah 

” ” p, Provolt-fhi , or othe irs ds. 
promotion, benefice, dignitic oa Fog R ( ——— 
onely [Ar Jn. growing, rifing or coming, duringthe 
_ O the vacation of the ſame ſpirituall promotion « Lindw. in d 
onging tothe next Incumbeor, and to his Execut > lucerblegars Do 
RY my the firſt fruits. | _ & Stud iba. 9.40 

_ s tmoveable.,, which an Eccleſiaſti 3 hw ths _—_ 
noſfedſerh , albeit the ſame were gotten —_ Pe cada hojes ge 

Church, or by meancs of his Ecclefiafticalliivin bs EY 

may make his Teftament, like as of any other x Log di indiſtin&2 Abb 
porall goods*, whether ſuch Eccteſtaſticall perf be” d.caelacum.el.z.de 

Biſhop, Deane, Archdeacon, Prebendarie Fark oa yr nn 

) = - bens yer or intituled ( concen + 37 Gral oy 

- ed®,) viz. t of go _— 
hath common with a Deane A ireres oP + — el. 2.de 2 
Deane or Chapiter have. common to themſel 4 gp onſe in pre, Dog 4 
whicha Maſter or brethren of an Hoſpitall ll Ie S Subba. . 
have alſo amongſt themſelves, in 5m _ _ eoge lh —_— 
houſe ©, or of goods which are denicinds: : he - Prekins Dodt & 
EE. we God, as ornaments of the Church Eh en a." 

. y 5 12 
eltafticall rights, not reccived or not due, . nor 99 bujuſmodi rec 


aiablei I | | 
P leinthe time of the incumbencie of the Teftator, cium.s nullius Inf 
. r, 
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The ſecond pars. 
their Teſtaments of fuch goods; which caſes excepted, - 
it is lawfull for an Eccleftafticall rage todeclare his 

v 


kExceptio enim fir- Will *, either ofthe goods themſelves, (if they remaine 
mar regulamin 0" 154 are extant) orof the money taken for the ſame being 


116 


is.Dec.in L,1. . 
rs; bow E _ ſoldoralienated', 


| — 


| | Of Kings. - 


x Examples borrowed out of the old Teſtament , where. 

it may ſeem lawfull for Kings to give away their king. 

Mes. | 
, 2 Certaine humane reaſons, tending to the ſame pur- 

ofe. | 

c -q other examples taken out of the prophane hiſtories of 
Kings , which have diſpoſed of their iKingdomes by their 
Teſftaments. | 

4. By the Civill and Canon Lawes, a King cannot give 
away his kingdome. 

5. Whether by the Lawes of this Realme,a King may give 
away his kingdome. 


6. An uncertain Concluſion. 
&. xxVij, 


229 T may ſeeme lawtull for ang by his Te- 
SS tament, to make his heire whomtoever he 
*& hall think good, or to leave his Kingdome 
F to whom he will, both by Gods law and 
mans law. 

a By Gods Law, becauſe + Moſes a man, to whom , 
$ Dey, c. ulc, verſ.9, God did ſpeake as itwere face to face , left the princi- 
y Cloflin © Moſess, Palitie or government of the Iſraelites to 7oſua, * being - 

x of the Tribe of Ephraim ® , and notto any of his own 
Tribe, which was the Tribe of Levi <. King. David like- 
wiſe, a than after Gods own heart, did beſtow the 
x EEE. Kingdome 


I. 
2Þbil. Franc. in Rub. 
de teftam, eget 
glodl. in d. c.Moles, 


_— — 


| Who may make a Teſtament or not. 17 
Kingdome on Solomon ©, having the ſame time an elder *Lib. 1.reg, c. verfic, 
Sonne, namely, Adeniah*:' the ſame Solomon, the wiſeft os 694 0. ON 
man that ever was or ſhall be * whiles he reigned as cumſequent. >; 
King, did give unto Hyram King of Tyrws, twenty Ci- '*:-Reg-c.3-verſe 12, 
ties of the Kingdome of 7/rael, fituate in the Land of G en er ne- 
Galiles, The holy Patriarch 7acob alſo,- even he that z4. &c.- © 

wraftled with an Angell * , deprived his eldeft Sonne © © <49.Paralip. 


Ruben of his birth-right, and gave the ſame to the Tx $i give; Bug 
Sonnes of loſeph of — jur.na gen. & 
CIVite . . 


By mans Law, becauſe the voice and will of a'y14 ;, cprewres 
Prince hath the force of a Law *, becauſealſoa King is de prokib. licrice, - 
faid tobe a mortall God !; and therefore what he com- feud.per feeder. n. 14, 
mandeth ought to be obeyed without reſiſtance",ifirdo = py? 53 hoe 
not repugne the Law of God immortall ®, To be ſhort, amplius.C. de fidei- 
ifa = might not diſpoſe of his own Kingdomear his [997-2 19: quem ve- 
owne'pleaſure , then his tate were not ſo goodas the» a8. deokbagt 
" ſtate ofthis ſubjeR*, for the meaneſt ſubje& may freely 19. & c..val.29. 
diſpoſe- of his own ?. Beſides which urgent reaſons ,;, 24% conil. 94, 
whereby appeareth the root .and life of this humane » Supracad, part, in 
Law, there be ſundry pregnant examples, which as Pin | 
branches fpringing from that lively root , have in ſun- 

drie ages and Countries brought forrh faire and: yood 

fruit; whereby the force and efficacie of that Lov bak 

beene made manifeft to all the World; let theſe few 

ſuffice fora taſte. It isrecorded that A:talws a King in 

Ajia the lefle, didin his Teſtament inſtitute the Romare 

people his hcire , who by vertue of that Teſtament did £ 
—_—_ the on. nn 3: likewiſe that C2 lexander King S—_— oo—_ 
of Aegypt, did bequeath unto the ſame Romaxe people » Cictrl Ora a; 

the Kingdome of Alexandria and Aegypt *, Prolemens the lege agraralizs lib.n. 
King of Aegypt gaveaway the Kingdome of the Cyrens 5 ur en den 
Vnguinus was King of the Gothes by the appointment of © godemloci. . 
Haldanus* : To come nearer ( I meane 1n reſpe&t of 

place notoftime) we may reade how Praſutagus , one 

of the Kings of this Realme of England , alittle after 

thedeath of Chrift , did make the Emperour Nero his 

3 heire 
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The ſecond part © 
".Cornel, Tacirus |. heire *; And divers other Kings have done the like =, 
+7 > 7 So that .it is neither Bew nor ſtrange, that Kings have by 
2 Quorum meminiz their Teftaments given away their Kingdomes from: 
Gracihodh{plaudol.45 thoſe, whootherwiſe ſhould have enjoyed the ſame. 

os deer-$ plz, Notwithſtanding tas well by the Civill Law?, as by 4 
Fl quod vi aut clam. the Canon Law *, {with the which Lawes the Lawes of 
Jef in Lenrv'om this our Realme of England, doein this point ſeeme to 
 preem. de feudis. n. JOyNE hands *) Itis ulawfull for a King to give away 
. 38+ Valg, deſucceſ. his Kingdome from his lawfull heires; for the cooficma- 
crea.$ 26.lin.z, \; an whereof divers writers uſe divers reaſons Þ. 

Innecen, Cardinal. | | 
Imel.Panor,lo.de a. But f among all their reaſons, I fee no reafon to 5 
yay. aliiincimtel- induce mee to adventure ay further into the exami- 
Felin, Reed, Bation of this deep and dangerous queſtion, much lefſe 
major. & oh. extr. to proceed to.the concluſion; not onely becanſe the 
Funke Abridg-tit (ame being fo high.an obje@t, doch farre exceed the 
a.co8.hilce verbis:L' lender capacitic of ameane ſubject: but alſo for that 
nie & pus J®- this Princely controverſie, asit hath ſeldome received: 
” Canon & Civill ley, OFdivary triall heretofore; ſo hereafter ifthecaſe were 
| afſemblesinleEſche- to be argued in very deed , very likely itis tobe 
= | ns us with more violent arguments and ſharp ſyllogiſmes, 
ll, Gal i puir then by the unbloudy blowes of. bare words, or the 
faier reſtm* & legacy weak weapons of inftruments made of paper and parch. 


des biens = Naver, nent: Andon'the other fideto be anſwered with flat 


Royalme, cf aflz- denials of greatforce, and diſtin&ions of greatereffica- 


noyerancient, Coro- cje then canproceed fromany legall or TT engines 


pe & Tues, ne Pu: and in the end to-be decided and ruled by. the dead: 
a Guliel, Lamberto, ftroke of uncivitt and martial! Cagons, rather then by 
penn: any rule ofthe Civillor Canon Law. 


ve ſcrie: De- | 

ber ver& de jure rex omaes terras & honores, omnes dignitates, & jura, 8& libertatesCoronz regni. 
hujus,in integrum cym omni zntegritare, & ſince diminutione ſervare, & defendere, &c. lib.de priſ-- 
cis Angl, legib. tit, de reg. offic.fol.1 3D. * De hac quzſtione conſulas Franc, Wogto. Juiſconſulto- 
rug 0mnium, ques ifta peperit 2tas, celebertimun. lib, z.illuſtr.quzſtic. 1. 


Fideant quorum intereſt. 


THIRD PART 
OF THIS TESTAMEN- 
| TARY®TREATISE, 


VHEREIN IS EXAME 
' NED WHAT THINGS © 
may be deviſed by 
WILL. 


The Paragraphs or Chapters of 
the Third Part. 


Pr Hat things are examined in this third part. 
; d.1. 
LV Lands, Tenements and Hereditaments can- 
EE rot paſſe by Will , but in certaine caſes. 


2s 
Certaine caſtes approved by cuffome , wherein it is lawfull 
ro bequeath, or deviſe Lands, Tenements and Heredita- 
ments, ; 0. 3» 
Certaine caſes authorized by the ſtatutes of this Realme, 
| K 4 whereby 


——K 


whereby it is lawfull 10 deviſe Lands, Tenements and 

Hereditaments, BE: ' 0.4. 
Of the deviſe of goods andcattels; 9.5. 
Divers kinds of goods and cattels not deviſeable by Will. F.c. 
of the aſ5igning of Tutors, and. diſpoſing of childrens por- 

$1075. $ 


of committing the tuition of children, and cuſtady of they 


\ portion» within the provinceof Tork, 
Whe may appoint 4 Tutor. 9.9. 
Who may be appointed Tutor. | 6.10. 
To whom.a Tutor may, be appointed. C.11, 
Of the manner of appointing Tutops.. $.12. 
Of the office and authority of a Tutor. 0.13. 
By what meanes the Tator- &r exged. 6. 14. 
What quantity of Lands may be deviſed. C15. 


What quantity of goods or cattels may be deviſed, 46, 

If the Teftery doe in fait bequeath more Jed. he K. by 
Law, which Legacy is tobe preferred, or what other cyur le 
« tobe followed, : & 17. 

of childrens portions , eſpecially within the Province of 
York. | | . I 18, 
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VVHAT THINGS 
ARE EXAMINED IN 
THE.THIRD PART, 


The T bird Part. 


—_————————_—_— tt 
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1. The third principall part devidedinto two members. 
2. The firſt member three-fold. 


BY 
RN the third part of this Teſtamenta- 


rie treatiſe, There is to be ſhewed, 
firſt what things , and then how much 


his Teſtament;. 


2. ſhall not be amiſte to ſpeak firſt of the 
bequeathing ordcviſing of Lands , Tenements and Here- 
dnaments *, 


Secondly, of the bequeathing. or deviſing of go 
an 


a the Teftator may diſpoſe, or deviſe by 


Concerning the former of theſe, it 


* Infra cad. part, $6. 
23 Jo + 


The third part. 


b Infra'cad, part. SS. 


F, 6. 
< Infra gd. part, SSe 
Jab,&c. 


and cattells *, and thirdly, of the committing ok.che tuiti- 
on of children , and cuſtody of their portions and rights 
during their minorities ©. | | 


Ofthe deviſe of Lands. 


x The rale of the deviſe of Lands i negative. 
2 Theexceptions of this rule are of iws ſorts. 


S. ij. 


Rue itis, that this matter of the deviſe of 
@W Lands, Tcnements and Hereditaments , 
within this Realme of England; with all 
queſtions incident thereunto, is tobe deter- 
a2, mined, according to the Lawes temporall 
of this Realme, and is nor ſubjeto the rules and deci- 
ſions of the Lawes Civill or Ecclefiafticall: left there- 
fore whilft I would ſeeme a meere profeſſor of the 


_ Civill Law, I might ſeeme altogether to negle both 


Law and civility, by thruſting my fickle into anothers 
harveſt, and ſetting my foot in anothers poſſeſlions , 
without licenſe firtt obtained : For the avoiding of - 


thisoffence, before I goeany further, Iamtocravethis 


favour ( learned profeſſors , and ſerious ſtudents of the 
Lawes temporall of this Realme ) that for as much as 
this your field , wherein groweth all theſe queſtions 
concerning the deviſe of Lands, doth lie ſo juft betwixt 
meand thoſe other grounds , wherein the mark where- 
at Iaime,is placed, and wherein the fruit which I would 
gladly utter, is planted: ſothat I cannot ( as now my 


journey lyeth) have ready accefſe unto the one, but 


through the other: It would therefore pleaſe you give 
me a little leave to walke throngh a corner of your 
large Dominions, unto thoſe forcſaid places, more 
proper to them of mine ewne profeſſion, Your Ter- 
ritoTries, 
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What things may be deviſedby wil. ay 


ritories, I confeſle, are very fertile, and full of hidden 
' Treaſure: the fruit alſo of that ſoile , I meane the 
Golden caſes, much like the Golden Fleece of Colches : 
the growing very pleaſant and profitable : Howbeit you 
need nor be afraid of any prejudice, for neither will I 
diſturbe your quict pofſefſion with any long abode: 
neither can 1, it I would convey away the riches you 
ſhould reape, by diſcloſing ofthe miſteries of yourgain- | 
fullart, to me unknown , unlefſe I wonld feeme to be 
more bold then blinde Bayard , more arrogant then 
the ignorant Cobler, who for his ſaucinefle received 
this admonition, (N? ſator nitrs crepidam. ) And fur- 
ther, thatas apoorep , I maybeallowedtotake 
a taſte of thoſe things which you have ſet abroach to all 
the world , and which by your ſundry books you have 
made common toall Travellers, therather for that Iam 
ared in ſome fort to requite the fame. This onely 
defire, and this I hope you will notdenic. Tothe pur- 
poſe therefore. | 
Touching the bequeft or deviſe of Lands, Tene- * c- Imperialis de 
ments and Hereditaments , this —_—_— tobea true Gn podetnds 
poſition, and ground agreeableto the civill Law *, and fuccef.feud. © © 
alſo the Lawes of this Realme -. _ — rg a _—_—— 
 mentsor Hereditaments, cannot be diſpoſed ordeviſed $,*7; fel 
by wilt, but in certaine caſes, of which fome are ap- rag OY 
praey by force of certaine cuftomes ©, within this | InfaSprox. 
calme, and fome by force of certaine flatures *, . VAL. $ 4 


Certaine Caſes approved by cuſtome, wherein 
it is Lawfull to deviſe Lands, Tenements or » 
| Hereditaments. 


I-Gavelkind Lands may be deviſedby Will, | 

2 The cauſe wherefore the cuſlome of Gavelkind: id 
#0ntinue, | 
3-Burgage Land deviſeable by Will, 
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| 124 The third Part. 
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4. Tawhom, and afier what manner Burgage Lands be 
deviſcable. | 

5. Whether any other perſon may deviſe Burgage Lands 
but a Citizen, © | | 

6. Burgage tenure, akinde of tennre in Seccage. Wo. 

7. Whether liveric or ſeaſin be needfull, where Burgage 


| Land is deviſed. 


$. Whether the joyntenant may bequeath his part of 
Burgage Land otherwiſe deviſeable. 
9. Of Lands deviſed to certaine ; 
10, The cuſtome of deviſing Lands ts ſeoffes reformed. 
11. The cauſe of this reformation. 
12. The ſtatute or 47t of reformation. 


& ij. 


heme He firft caſe wherein by cuſtome of this 

= ey Realme of England it is Lawfull for aman 

CV hes by his laſt Will or Teftament todeviſe or 

'RALSET bequeath Lands, Tenementsor Heredita- 

ments, is this, namely, when Lands, Tene- 
ments or Hereditaments are holden in Gavelkind: for 

ſuch t Lands, Tenements or Hereditaments by ancient x 

« Dyer.fol.1 53 verb. cuſtome , may be given or deviſed by will *, (the ſame 

_ otherwiſe being duly made.) For t after that William 2 

"an epiſlime accepia Duke of Normandy, had invaded and conquered all 

nonnullis hujus reg- England, Kent onely excepted , at laſtalfo the Kentiſh 

rakes ns yoni men ycelded, but upon condition, that they might enjoy 

7. © "*theirancientcuſtomesof Gavelkind,which was granted 

b& » 9 pe one unto them, and fince hath continued : amongftt which 

TY *cuſtomes, being _ largeand beneficiall, thisis one , 

bÞermes of law, ubithatthey which hold Lands in Gavelkind, may giveand 

+" 1 9% ubiſej{ the ſame, without licence asked of their Lords: 

"P24 Hrving untotheLords, the rentsand ſervices due out of 
the ſame Tenements. | Rs 

The t ſecond caſeis, whenthe Lands or doggy ; 
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Whats things may be deviſed by Will. Coy 

be holden in Burgagetenure*, Forit isthe cuſtome of * Firherb. Na. Bree - - 

divers Citiesand Boroughs of this Land, (as in London, © 8537 querela: fn 

York, Oxford, &c.) that ſuch perſons a5areſeaſed of ent ro. 

' Lands, Tenements or Hereditaments,lyingand being in 

ſuch Cities or Boroughs, as hold the fame in Burgage 

tenure, may by their Teſtaments or laſt Wills, give or 

bequeath the ſame to whom they will ©, to hold in fee * Brook. Abridg, tir; 

ſimple, orin feetaile, or for life or yeares, or otherwiſe j*! 4 

and ſuch bequeſt or deviſe is good *, the Will being rela. Do. & Stul.d. 

lawfully made, and proved before the Ordinary , as 57*i* Lindwinc, 

touching the goods and cattels bequeathed in the fame; a ns | 

and enrolled before the Mayor: of the faid Citie or Canr.verb. de coſine 

Boroughs. Howbeit, it isnot alwayes neceffary, that the [int X verb. laica> 

Teſtament be proved before the Ordinary, or inrolled, (Fiexher.ind Boeveny! 

wherein Lands onely, and no goods and cattels are be- <* graviquerela. 

queathed >: For in ſome places by the cuſtome there bo wen yotdvar whey. 

uſed, the Deviſce mayenter tothe Lands deviſed, of+ Brook. Abridg. tit, 

his own authority., without any probation or inrolment &i*2 43+ 

precedent :: and.in other places he is to be put in ſex i Brook. d.tir. deviſe, 

fin, or poſſeſſion by the Baliffe i. Neither isit necefſaty; -43-Principal groid 

that the Will whercin burgage Landis deviſed, ſhould **395*59l-43- 

be written according to the forme preſcribed in the 

Statute of Herry the eight 1, the ſaid Land being devi- « H.8.32.cap.1; - 

fable before the making of rhart Statute, preſcribing a "7, 

forme of the deviſe of Lands, which could nor paſſe by. 

Will, before the making of that Statute, as Thave for-' 

merly declared *. Andit ſeemeth notto be needfullto | 5up. part, 1.4 11: 

the validity of the deviſe in this cafe, that the Teſtatorn, 5. "2 

ſhould be a Citizen, or Burgefle of that Citie, or Bo- 

rough where the Lands or Tenements deviſed doe 

lie: bur it is ſufficient, if the Lands and Tenements be. 

holden in Burgage * : For that not he onely is faid to'* Brook.tic, deviſe.nz? 

hold in Burgage , who is.a Citizenor Burgeſſe of the **: 

place where the Lands or Tenementrs be,”and holdeth 

ofthe King, or other Lord Lands or Tenements, lying . 

1a the Citie or Borough , ycelding- therefore tohis fai 
| ">. © p——_— 
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426 ww The third part. 
Lord a certaine yearely rent : but healſothat is no Ci- 
tizen or Burgeſle, which holdeth of any Lord Lands or 
Tencments 1n Burgage , yeclding untohim a certaine 
! Old tenures verb, rent by the yeare!: which tenor in Burgage, is but a 
— ur. Kinde of tenure in ſoccage”. Howbeit there is this diffe- 
gage in princ. rence betwixt Citizens, Burgeſfles and free-men, and 

thoſe which be not Citizens , Burgeſles or free-men ; 

that is to ſay, Citizens, Burgefles and free-men , may 

bequeath their Burgage Lands to Mortmaine , which 

» Brook, Abrids, tir, Others cannot doe *. And in ſome Borough by the 
cuſtomen.7. 38, 4t. cuftome thereof, a man may deviſe by his Teſtament 
een 27.25 lawfully made, his Lands and Tenements, which he 
c+ 10, | hath infee-ſimplewithin the ſame Borough at the time 
of his death, and by force thereof the deviſe, afterthe 

death of the Teſtator, may enter into the Tenements 

to him deviſed, to have and: rohold to him after the 

forme and effect of the deviſe, withour any livery of 

* Littleron, tic, bur. Teaſin thereof ro be made unto him *. Bur if there be 
gage. two joynt Tenants in fee-ſfimple., within one Borough, 
where the Lands and Tenements within the ſame-be 

_ 'deviſableby Teſtament, if one of the ſaid joynt Tenants 

deviſe that which to him belongeth, by Tettament,and 

p Principal grounds, die, this device or Legacies void”. Thereaſonis, for 
fol. $0.Þ. that no deviſe cantake effect till after the death of the 
| Teſtator , who did bequeath and deviſe the ſame, bur 

by his death all the Land doth incontinently by the Law 
of this Realme, come to the ſurviver , who neither 
claimeth aor hath any thing by deviſe but of his own 
right by the ſurviver according to the courſe of the Law 
; m___ grounds. of this Land, and for this cauſe ſuch deviſe is void 9. 
te $0-Þ. '  Anothercaſe there was alſo ſometimes uſed and pra- 
Qiſed, of deviſing Lands, Tenements, and, Heredita- 
ments by Wills tocertain uſes, intents,and truſts; which 
' Wills or Teſtaments of Lands, Tenements and Here- 
| Sear. H, 8. an, 37, itameEntSin Feoffees hands were for the time accompt- 
«10,  * edandtakenfor good,, 
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What things may be deviſed by Wil. . 


127 


_ Bur this cuftome was reformed in many wr, ab for 
e by the 


divers good conſiderations :-namely , becauſc 


common Lay of this Realme, Lands, Tenements and. 


Hereditaments , be not deviſeable by Teftament : and 
alſo for that ſach deviſes were nor onely hartfull ro the 
heire of the Teſtator, being many times thereby difin- 
herited, but alſo for that divers other inconveniences 
did by reaſon thereof inſae: as that the Lords loft their 
Wards, Marriages, Relicfes, Hartiots, Eſcheats, Aides, 


Pur faire fitz chivaler & pur file marier, Furthermore 


by occaſions of ſuch Wills, and other conveyances, to 
ſecret intents, uſes and truſts, men conld not be certain- 
ly affured, of any Lands by them purchaſed, norknew 
not againft whom they ſhould uſe their ations and Exe- 
cutions for their rights and titles. Befides this, men Mar- 
ried loſt their Tenances by the curtefie , women their 
dowers ; finally the Prince himſelfe loft the profits of 
the Lands of perſons attainted: For reformation where- 


of a ſtatute was made in the time of King Henry the 4. Stat. H.8.an.27; 
eighth, and enacted as followeth*. "va 
That is to ſay, that where = perſon or _ "I 
ll happen 


ſtand or be ſeized, orat any time hereafterſha 


to be feized of andin any honours , Caſtles, Mannors, of 
| Lands, Tenements, Rents, Services, Reverſions, Re- _ 
mainders , or other Hereditaments, to the. uſe, confi- : 


dence or truſt of any other perſon or perſons , or of an 


body politick;, by reaſon of any bargaine, fale, or feot- « 


ment, fine, recovery, covenant, contract, agreement, . 


will, or otherwiſe, byany manner meanes whatſoever = 
it be, that in every ſuch caſe, all and everyſuchperſon - 


and perſons, and bodies politick, that have or hereafter 


ſhall haveany ſuch uſe, confidence, or truſt, in fee-fim- * 
. ple, fee-taile, for terme of life or of yeares, orother. 
wiſe: orany uſe, confidence, or truſt in remainderor *. 
reverter, ſhall 'from henceforth ftand and be ſeized, ©* 
deemed, and adjudged in lawfull ſeizon, eftate; and ** 

"7 * poſſſſion® 


AS Lo TS 
— Os 


+ Thetbird Part. __ 


« poſſeſtion of and inthe ſame honors, Caſtles, -Manors, 
« [,ands, Tenements, Rents, Services, Reverſions,, Re- 
* mainders and Hereditaments with their appurtenances 
< toall intents, conſtructions, and purpoſes 1n the Law,of 
<« and in ſuch like eſtates, as they. had or ſhall have, inuſc, 
<« truſt, or confidence, of, or in the ſame. . And thatrhe 
« Eftate, Title, Right,and Poſſeſſion, that was inſuch Per- 
*« ſon, or Perſons , that were or hereafter ſhall be ſeized, 
« of ay Lands, Tenements, or Hereditaments, to the 
< uſe, confidence, or truſt, of any ſuch Perſonor Perſons, 
* or of any body politike, be from henceforth cleerely 
© deemedan a to bein himorthem, that have, 
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«< qr hereafter ſhall have, ſuch uſe, confidence or truſt, af- 
« terſuch quality , manner, form and condition, as they 
« had before, in or tothe uſe, confidence, or truſt , that 
«« wasin them. 

« And bee it further enacted by the anthoritie afore- 
« ſaid, that where divers and many perſons be or hereaf- 
<< terſhall happen to be, joyntly ſeized of, 8& inany Lands, 


«© Tenements, Rents, Reverſions, Remainders, of other 

« Hereditaments, to the uſe, confidence, or truſt, ofany 

* of them thar be ſo joyntly ſeized, that in every ſuch 
« caſe, that thoſe Perſon or Perſons, which have, or here- 
* after ſhall have, any ſuchuſes, confidence, ortruſt,inany 

© ſuch Lands, Tenements, Rents, Reverſions , Remain- 

e ders, or Hereditaments, ſhall from henceforth have, 

*« and be deemed and adjudged to have, onely to him or 

*© them, that have, or hereatter ſhall have, ſuch uſe, con- 

« fidence, or truſt, ſuch Eſtate Poffeſhion and Seizon, of 

* and inthe ſame Lands, Tenements, Rents, Reverſi- 

* ons, Remainders, or other Hereditaments in like na- 

* ture, manner, form, condition, and courſe, as he or they 

* had before in the uſe, confidence, or truſt ofthe ſame 

* Lands, Tenements, or Hereditaments: ſavingand re- 

< ſerving to alland fingular perſons, and bodies politike, 

< tligir Heires and ſucceſſors, other then thoſe Perſon or 


Per- 
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rerkons which be ſeized, orhe: raſter 
conkide —_— all 3D Tir 
nce Or truit, t, þ by 
tereſt, Poſſeſhov, Rents,.and mann: 
chem had, gry aki 


CID any ch 
a&trtothe cont xr novmca ding. 
And where alſo divers perſons. ndend be ies” ._ 
of, andinany Lands,'Tenements, orHereditaments, in | o” 
Ffee-fimple;; or otherwiſe , to the.ule;pr nent mbar” <- "= 
-lomeat Perfon orPerſans, _ ho #1 
- yearelytgthem, .andtohis ort Sell, que KF 
.cent,of tenne pounds, or.more..or} 
:Lands, and Tenemenrs ;avdlo pang a eqn & 
-therajnaallcentto him and 2300S, for. texme. of | " 
life, oxyecres,orforſomeotheripefialltime, as . ne 
.to ſuch intent and uſe , ,as:bath. _ hererofore de, bs _ 
clared; limited, and madethereof.: :Beittherefore gn-,, E 
ated by theauthority aforeſaid, thatin EVI OEOGeR, » 
vtheſame. Perſons, thceirHeires, andAflignes,th athaye , ©, 
.ſachuſeand intereſt, tohavcand perceiveany ſuch ap- os 
. nuallcents, outof. any Lands, Tenenacnts, or 2 
.Taments, that they and every of shem, . theix:Heires, ,, 
 and-Aflignes,. be adjudgedand deemgdtobeinpoſletii-,, - 
-onandſcizonofthe ſame cp er x wy 1 te, ,» 
asthey hadinthe Title, iggereft, oruſeof: rent, . 
Ls and. as if a ſufficient. So Ar  r— 
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.,, conveyance, had been made and Executed to them, 
.,;byſuchas were orſhall be ſeized to the _uſe or intent of 
- . ,#nyfuchrent; tobe had, made, orpayed accordingto 
., the very truſt andintent thereof, And thatallandeyery 
.,, ſuch perſonorperſons, as have, or hereafter ſhall have, 
icle, uſe, and intereſt, inor toany ſuch rent or 
5s Res ſhalllawfully diftraine for non-payment of the 
,, aidrent, and in theirown names:make advouries, or. 
_ ,» by their Bayliffes or Servants, make cognizances and 
,» juſtifications, and have all otherſuces, entries, and re- 
.,, medies for fuch reiits; as if the ſame rents had been 
,, aQually and really-granted to them, with ſufficient | 
;, Clauſes of diftrefſe, recntree, orotherwiſe, according to 
,, fach conditions, paines, or other things, limitedand ap- 
,,pointcduponthe truſt and intent, forpayment of ſtrery 
,, of ſuchrent.. | 4 
,»  Andbeit further enacted by the authority aforeſaid, 
,, that whereas divers perſons have purchaſed or have 
., eftate, madeand conveyed of,and in divers Lands, ”Te- 
,, nements, and Hereditaments, untothem and to their 
», Wives, and tothe Heires of the Husband, orto the 
;» Husband and tothe Wife, androthe Heires of their 
, two bodics begotten, or to the Heiresof one of their 
.,, bodies begotten, ortothe Husband andto the Wife for 
,, terme of their lives, or for terme of lite of the ſaid 
,, Wife : or where any fuch eftate or purchaſe of avy 
>, Lands, Tenements, or Hereditaments, hath been or 
x hereafter ſhall be made to any Husband and to his 
»» Wife, in mannerand formeaboveexpreſled, -or to any ' 
-,, other Perſon or Perſons, and totheir Heires and af 
 »» fignes,, tothe.uſe and behoofe of the ſaid: Husband and 
 »- Wife, ortotheuſeof the Wife, as is before rehearſed, . 
-,- for the joynter of the Wife: that then in every fach 
,« Caſe, every Woman married, having ſuch joynter made, - 
»» or hereafter to be made, ſhall not claime, nor hayetitle 
»» to have any Dowre of the refidue of the Lands, Tenc- 
DI ments,. 
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orany Law or-prov 
notwithſtanding. | 


ſame Lands, and Tenements ſoevided and expulled, ,, 


ſhallamountorextendunto.:. 'Þ nods nnd 
Provided-alfo, that this at, nor.avy thing therein,, 
contained orexpreſſed, extend, orbe inanywiſe-hurt-,, 


full or prejudiciall-ro:any Woman or Womenheretos,, . 
fore being Married, of, for, or concerning — bow: 
m,, 


ticle, uſe, unitereſt, orpoſſefiion, as theyor anyof t 


have, claime, orpretend to have, for heror their joyn-,, 


terorDowre, of, in, orto, any Manors, Lands, Tene-,, 
. ments, of other Hereditaments of any of their late,, 
Husbands, being riow dead or deceaſed: avythingcon-,,, 
tained in this aC to the contrary natwithſtanding. _ -* ,,, 
' Provided alſo, thatif any Wife have, or hereafter, 
ſhall have, any Manors, Lands, Tenements,. or Here-.,, 
ditaments, unto her given-or afſured ; ;afrer Marriage,, 
for terme of her life, or otherwiſe in joynter- except,, 
the ſame aſſurance be toher made by at of Parliamenr,,,. 
and the ſaid Wife, afterthat,. fortune to over-live the,, 
ſame her Husband, 'inwhoſe _y the ſaid joynter _— 
2 made 
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,, madeor aſfared unto her,: tharthenthe fame-Wiſe,. ſo- 
,, over-tivingy: ſhalt and may-at their liberty, after the 
,, death of her ſaid Husbagd, refuſe to have and take the 
,» Larids and Tenements,. ſoto her given, appointed, or: 
,, afſured, during the coverture, for as hs, e: hes life,” or 
,» otherwiſe in 4 93m exceptthe fame affurance be to 
,» hermade by a@of Parliament, as isaforeſaid,andthere- 
,, pot to have, aske, demand aud take, tier Dowre by 
,, Writ of Dowre or otherwiſe, according tothe Com- 
,,J0n Law, of, and in all ſuch Lands. Fobontoineand 
IS ,» Hereditameves, as her Husband was and ftoodiſcized of 
== ,, any tate of Inhericance, atany time during the cover- 
,, cure: avything conrainedinthisa@ to the contrary, in 
-»: | Providedalfo;rhatthis preſtnca@, or any thing there- 
,» incontaincd,” extend, ame” Smear _ 
,» pretated, expounded; or ntoextindt; releafe, dif- 
RE as I ans ns recognizance, or-other 
.,. bond by the execution of any eftate, of,orinan S,. 
« wane Ky 0610s a _— ity of this 
2», a6t; to or perſons, or ES icke: 
»» hi te ecdiaaRv che cuties: thereof wi | 
>» Wit IDg.. [CG of Bon 
os Anfernmcharenaulignicioant bodies aig 
,, ariſe of the yalidity and invalidity of Wils, heretofore _ 
, made of any Lands, 'Tenements,and Hereditamenrs;to- 
_ >» the great troubleof the Kings SubjeQs, the Kings moſt | 
,, Royall Majeſty, minding the tranquillicyand reft His 16+ 
,» ving Subjects; of his moſt excellent and accuſtomed 
2 nefle, is pleaſedand contented, thatit be enacted: . 
,» by the authority of this preſent Parliament, that all: 
,» manner true and juſt Wils and'Teftaments heretofore 
,, made byany_ Perſon or Perſons deceaſed, or that ſhall 
25 deceaſe re the firſt day of Ay, that ſhall be inthe- 
,» yeereof ourLord God r536.of any Lands, Tenements, 
,» orother Hereditaments, ſhall be taken and accepted 


» : \ 3 PN £6 < 
N RS ora 6 ite 4} fi % 
Fatt be he *% #2 
4 
oy 4 $; 0 : . 
, 
F 


mw 


4 £ "" "a v 2 Ny SY L Is OM £ e 
3-2 . »-\% % , be ke AS: UY OOS  Rg ES [FR 1 * 
A ; 4 Cle es 235 <tr ts 2 
3. *$ Ry 


, _ L is ag = , . Md , - 
"> a CW oa > : 
oy 2 ns Wa <$2 PE, wo VL TO >, ak 
< =>, EO ONES 2 =o. 26 CESLAN S AREAS, 5.2"F * 
fl a —_ + "ew th Lend 


What things may bs deviſed by Will.  _ Wo” 3 
good and effeQtuallinthe Law, atterſuch faſhion, air ,; _ 
nerand forme, as they were commonly taken avd uſed ,, 
at any time within forty yeares nextafore the making ,, 
of thisa@: anything contained in this a, or in the,, 
preamblethereof, or any opinion of the CommonZLay, ,, 
to the contrary thereof notwithſtanding: 
Provided alwayes, that the Kings Higlinefſe ſhall ot ,, 
have, demand, or take any advantage or profit, forvr by ,, 
occaſion of the executing of aty eftate only, - by auth6- ,, 
rity of thisa&t, toavyperſor orperfons, or bodiespoki ;; 
tique, which now have, or on this fidethe ſaid. day ;; 
of May, which ſhall be in the yeare of our Lord God ,, 0 
x536. ſhallhaveanyuſeoruſes, truſts oreodfidences, iti ,, _ 
any Manors, Lands, Tenements, or Hereditamenrs, ;; =_ 
holden of the Kings Highneſſe , by reafon'of primer ,, 
'ſeizon , live 5 _ le maine fine for alienation;releefe, 5» 
or harriot : but that fines for alienations, teleefes, and ;; 


Chee © att 
"2" "ee 

<> _ 

. 


hariots, ſhall be payed to the Kings Highnefſe, And ;; : 
alfo Liveries ad ous le maines Fool Dh fea 55 
traſts and confidences to be- made and executed in poſ-,, 
ſeſſion, byauthority of this at, afterand from 'the ſaid ,, 
firſt day of May, of Lands, and Tenements, and other ;; 
Heredttaments holden of the King, in ſuch mannerand ;; 
forme, to all intents, conſtruQions, and purpoſes, as ,; 
hath heretofore been uſed oraccuſtomed,: by the order ,; 
of the Lawes of this Realme. | 002 

' Provided-alſo; that no other perfor or perſons, or ,,; 
bodies polirike , 'of whom any Lands, Teticmeits'or ,, 
Hereditaments, be or hereafterſhall be holden mediate ,, 


orimmediare, ſhallin any wiſe demand or take any fine, ,, 3 
releefe, of hatrior, for of by occalfie of the cxeciting,, - 
of anyefſtate bythe authority of this a&, toany perſon, 4 


orperſons or bodies politike, before the ſaid firſt day of « 
May, which ſhall be in the yeare of our Lord God: 15386. ,, 
And be it enacted by the anhovicy aforeſaid}, thar ,,- 


M and fing ula r perſoitand perſons Is, bode s politi rike, 25 
| . L 3 which. 
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| The third Part. 


,, whichatanytimeonthis idethe faid firſtday of May, 
,, which ſhall beinthe yeare of our Lord God 1536. ſhall 
,» have any eftate unto them executed of and in any 


,, Lands, Tenements, or Hereditaments, by the authority - 
,» of thisa&, ſhalland may haveand take the ſame or like 

,, advantage, benefit, youcher,ayde,prayer, remedy,com- 
,» modity, and profit by aCtion, entree, condition, or 0- 
,» therwiſe, to all intents, conſtructions and purpoſes, 
,» as the perſon or perſons ſeized tortheirnſe, of or-inany 
,, ſuch Lands, Tenementsor Hereditaments, ſoexecu- 
,, ted, had, ſhould, might or ought to have hadatthe rime 
,» of the execution of theeſtate thereof, by the authority 
,» Of this act, againſt any other perſon orperſons, of or for 
,, any waſt;difleizon, treſpaſſe, condition broken, or any 
,, Other offence, cauſe orthing concerning or touching 
,, the ſaid Lands, or Tencments, ſo. executed by the au. 
,» thority of this act. | rel = Yeetueat tr1 
,» \,, Provided alſo, . and be it enacted by the authority 
,, aforefaid, thataCtions'now depending againſt any perſon 
., orpzrfons, ſeaſed of or inany Lands, Tenements of 
,, Hereditaments, toany uſe, truſt, or confidence, ſhall 
-, notadbare, ne be diſcharged for or by reaſon of exeguting 
-» Of any eſtate thereof by authority of this af, before the _ 
»» aid farſt day of May, whichſhallbe inthe yeare of our 
»» Lord God 1536. anything contained in this aq to the 
-,» Contrary notwithſtanding, | \ mes | ox 4 3 
»» . -Providedalſo, thatthis act or any thing therein.con- 
,, tained, ſhall not be prejudiciall tothe Kings Highneſle 
,» for, Wardſhips of Heiresnow being within age,. nor for 
,» Liveriesortor Oufter le maines, to be ſued by any perſon, 
,, or perſons, now being withinage, or of fullage, ofany: 
»» Lands, or Tenements, unto the ſame Heire or Heires 
,» Nowalready deſcended : any thinginthisac contained, 
,, tothe contra nocuichflodiog, x 
>» Provided alſo, and be it enacted by the authority 
-» aforeſaid, thatalland fingular recogniſances heretofore: 

| p know- 


4 


"What things may be deviſed by Will. ag 


knowledged, taken or made to the Kings uſe, for, or ,, _ 


concerning any recoyeries of any Lands, 'Tenements; ,, 
or Hereditaments heretofore uſedor had, by Writ or ,, 


Writs-of entree upon difſeizon in. Le poſt , ſhall from ,, 


henceforth be utterly-voyde. and of none <ffeR, to all ,, 
intents, conſtructions, and purpoſes. . + "£ IF 

Provided alſo, that this a, nor any thing thetein ,, 
contained, beinany wile prejudicall orhurtſull to any ,, 
perſon or perſons borne in Wales, or the Marches of the ,, 
ſame, which ſhall have any eſtate tothem executed by ,, 
- authority of this at inany Lands, Tenements, orother ;; 
Hereditaments within this Realme, whereof any other ,, 
perſon or perſons now ſtand, orbe ſeized tothe uſeof ,, 
any ſuch perſon orperſons borne in Wales; or. the Mar- ,; 
ches of the ſame: butthat the ſame perſon or perſons ,, 
bornein Fales orthe Marches of the ſame, ſhall or may ,, 


| lawfully have, reteine and keep the ſame Lands, Tene-,, 


ments or Hereditaments, whereof eftate ſhall beſounto ,, 
them executed by the authority of this-a&, according ,, 
tothe tenor oftheſame: any thing in this a contained, ,, 


orany otheraR or proviſion heretofore had or made, to ,, 


the contrary notwithſtanding. 2 ERIE Ft ng 


Certain Caſes wherein by this ſtatute of the Realme it & 
lawfull to deviſe Lands, Tenements, or Hereditaments, 


SYOw follow certain other cafes authoriſed b 
24> the ſtatutes of this Realme of Pundanif, | 
© wherein itis lawfull to bequeath or deviſe 
mAEmRSIa Lands, Tenements , 'and Hereditaments 
dy Will, ſometimes wholly, and ſometimes inpart only, 
or rateably, according to the nature of the tenure of 
ſuch Lands, Tencments and Hereditaments, asin the - 
lame ſtatutes, whichT have here ſet down atlarge doth 
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: © The third Part. 
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An Act, declaring how by the Kings 

grant, Lands, Tenements and Heredita- 
- ments, may be by Will, Teſtament, or 

otherwiſe diſpoſed : and concerning 

| Wardsand primer ſcalin, &c. 


RITqHere the Kings. moſt Royall Majeſty in. all 
9s the time of His moſt Gratious and Noble 
Reigne, hath ever been mercifulh, loving, 
and' benevolent, and: moſt Gratious Sove- 
> %  rajgne Lord, unto. all and; fingular His 
-, loving andobedientSubjecs, and at many times paſt 
,, bath not: only ſhewed andimparted tothem generally - 
»» by bis. many and: often, great and beneficiall pardons 
,, heretofore by authority of his Parliaments granted; but 
., alſoby divers otherwayes and meanes, many great and 
», ample grants, and benignities, inſuch wiſe; asall: His 
,, (aid Subjects have bin moſt bounden, tothe utmoſt ofall 
 », their Powers and Graces by them received of God, to 
-» xenderand giveunto His: Majeſtic, ,theirmoſt humble 
,» reverence andobedientthankes andicrvices, withtheir 
> daily and continuall Prayerto Almighty God, for the 
- »» Coltinuall preſervation of His moſt Royall Eſtate, in 
,, mo&Kingly Honourand Profperity:: yet alwayes His - 

-» Majeſty bei gangnins andendowed:by God with grace, 
-» goodnefle, and: liberality, moſt tenderly confiderivg - 
»» chat: His ſaid obedient and lovingSubje&tscannotuſeor ' 
- exerciſe themielvesaccordingrtotheireftares, degrees; 
,» facultiesandgqualities, or to beare: themſelves-in ſuch 
-, wiſe, as that they may conveniently keep and maintaine 
- their Hoſpitalitzesand Bamilies, northe good educati- 
>» Ons, and bringing up of their lawfull generations; which 
. in 
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jnthis athis Realm, hud beto God, is Wore Þ 5 
and abundant ; but tha in; nanter of 
daily experience is maniifeſtee and. krnown!;! 1 ah” 
not be able of their proper gen Cattels; a other ,, 
moveable ſubſtance, to getheirdebrs, yooree wake 
cheir degrees ſet-forth; ' andadvanee. their Childremand ;; 
poſterities.. Whereforeourſtid Soverai cages - wok ;, 5s 
vertuouſly confidering the mortaliey, that is toevery ,, 
perſon at on ikNg eaſure, doom Mende. 
certain, of his an 
being. willing to relieve wn ems 
their ſaid'neceflitiesand gebility,as i onteente, anda and: pleas ,, " 
ſed, thatirbe ordained, and enzRed bythe — " 
of thispreſent Parliamentitmatifier ati forme asheret ,. 
atterfolloweth: Thatisto eres every:perſon ,, 
andperſons, having, or which hereafter ſhall' have Ge 
Manors, Lands, Tenements, of A — 
in-ſocage;, or of the nature of ſocage tenure 
havingiany Manors, ' Earids; Tenetnents-or' y Fewer 
ments, holden of the King onr' Sov: ine Lord J b 
Knights ſervice, byſocage renure- 7 ; or of the ,, 
nature of ſoc: cormevineloſd: norof any orh rper- ,, 
ſon orperſons yKnights: ſevviee: fromthe wtdepor, 
July, in che yeare 2 of aurLord:God't foo. on | 
have filland free liberty, power andaurh 
diſpoſe-, will and deviſe, aſwell by his laſt 
Teſtamentin writing, ororherwiſe; by a6y428 $35 
hwfullyexecutedinhis life, all hisfaid Maniors, « T 
FTenements or Herediraments, or any-of them athis ;; 
free willand pleaſure: any Law, Statute, Nerf ponthe 
w—_— had, madeorufed, to apt. * > - 
an Ce £ . 
And that all and-every perſon and perſons” ha z5 
, Manors, Lands, od erery per Heredibuidines! Raving; 
of the King/our Soverzigne Lord, dig ar die ShiG-;, - 
ceflors;' intlocage, * oofthetratitlc of foeaget _ = 


chiefe 


J1GLE 54 
ro'give, ,, 
_ | 


_- 


' The tbird Part. | 
,, Chiefe, and having any other Manors, Lands, Tene- 
\, ments, or Hereditaments, ; holdenof any otherperfon 
,, or perſons inſocage, or of the nature of ſocage tenure, 
,, andnot having any Manors, Lands, Tenements, or He- 
_,, reditaments, holden of the King our Soveraigne Lord 
., by Knights ſervice, norof any other Lord orperſon by 
\, like-ſervice,. from the twentieth dayof 7uly, in the ſaid 
;> yeere of our Lord God, 1500. and fortie, ſhallhave full 
, andfreeliberty, power and authority to give, will, dif- 
-, poſe, and deviſe, aſwell by his laſt Will or Teſtamentin 
,» writing or otherwiſe, byany a& oraQts lawfully execu- 
, ted in his life, all his ſaid Manors, Lands, 'Tenements, 
,, and Hereditaments, orany of themat his free will and 
> pleafure, any Law, tatute,cuſtome,or otherthing here- 
,» cofore, had, made; oruſed, tothe contrary notwithſtand- 
_ ,» ing. Savingalway, and reſerving tothe King our Sove- 
»» raigne Lord, his Heiresand Succeflors, all His right, 
,» fitleand intereſt of primer ſeizon, releefes, and aloall 
,» other, rights;and duties for. trenures.in ſocage orof the 
,» nature of ſocage- tenure in chiefe, as heretofore hath 
,, becnuſed and accuſtomed, the ſame Manors, Lands, 
,> Tenementsor Hereditamentstobe taken, had and ſued 
;; out of,and from the hands of His Highneſſe, His Heires 
, and Succeflors, by the perſon orperſons to whom any 
,, fuch Manors, Lands, Tenements or Hereditaments, 
,» ſhall be diſpoſed, willed, or deviſed in ſuch and like 
,, mannerand forme, as hath been ufed by any Heire or 
,» Heircs, beforethe making of this Statute. Andfaving 
,» andreſerving allo fines for alienations of ſuch Manors, 
,» Lands, Tenements, or Hereditaments, holden of the 
,» King, our Soveraigne Lord inſocage, orof the nature 
,» Of ſocage; tenureinchief, whereof there ſhall be any 
,» alteration of free: hold or inheritance, made by Willor 


—_ 


' ,» otherwiſe, asis aforeſaid. 
»» Anditis further enacted by the authority aforeſaid, 
3» that all and ſingular perſon and perſons, having any 
Þ | | Manors, 
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Manors, | Lands, Tenemenrs; . or Herediraments;” of ,, 
eſtate of inheritance, holdenof the Kings Highnefle in ,, 
chiefe, by Knights ſervice, or of the nature of Knights ,, 
ſervice inchiete, from rhe ſaid twentieth day-of 1a, ,, 
ſhall have full-power and-aurhoriry,”;by: his laft (Will, ,, 
by writing orotherwiſe by any a& coraQts; lawfully ex- ,, 
ecutedin his life, to give, diſpoſe, will, oraflignetwo ,, 
partsof theſame Manors, Lands, Tenements, orHe-. ,, 
reditaments, in three parts to-be devided;; 'or pads ,, 
muchof'theſaid Manors; 'Lands, Feriementrs or: -, 
ditaments, / as ſhall extend'or amount'to'the yearely ,, 
value of two parts of the ſame inthree-parts-to-be de-+ ,, 
vided ; in-certainety and byi ſpeciall:deviſions,.as:it ,, 
may be knowniin feveralty, ito, and forthe: aUlvances ,, 
ment of his:Wife ;i:preferment:. of is. Childres ;i-and ,, 
ayment of his debts, orotherwiſeat-his willand-plea- ,, 
ure;..aty Law, Statute, cuſtome or/other wg, 2 & 
Contrary thereof, notwithſtanding. - —_ 2.reſer- ,, 
ving to the King our Soveraigne Lord;):the. cuſtody; ,, 
Wardſhip, and primer ſeiſonor any of them, asthecale ,, 
ſhallgquire, of as much of the ſame 'Matiors, Lands, ,, 
Tenements, . or Hereditaments,, a:ſhalk amoutt and, 
extendtothe: full and cleare yeerely value of the third ,, 
part thereof, withourany diminution, Dowre; :fraude, ,, 
covip, charge; or abridgement of any of theſame third ,, 
part,,orof the fullprofitsthereof:- Saving alſoandre- ,, 
ſerving tothe Kingour ſaid: Soveraighe Lotd, all fines ,, 
for alienations of all ſuch Manors, : Lands, Tenements; ,, 
and Herediraments; holden of. the King by Kaightsſer- ,, 
viceinchiefe,: whereof there ſhall: beany alteratien of ,, 
free hold or Inheritance made by Will ar:ocherwiſe, 'as ,, . 
1s abovelaid. © - 10d bofins redo ASE, : as 
. And be it enated by. authority aforeſaid, that all ,, 
and ſingular perſon and perſons, having Manors, Lands, ,, 
Tenements, or Hereditaments, of eſtateofluberitance,,, 
holden of the King inichiefe. by Knights ay > and ,, 
WH ving 


— 


. The third Part. © 


mm 


,, haviegother Manors, Lands, Tenements, or Heredita- 
,. ments,” holden of the King, orof any other perſon.or 
- ,, perſons, by-Knights ſervice or otherwiſe, [every ſuch 
,, perſonand perſons, from the ſaid twenty day of Jul 
,, ſhalthave fullpowerand authority togive, .difpoſe, will | 
,, orafſigneby hislaſt Willin writing, orotherwiſe byany 
,, aQtoradts lawfully executed inhis life, rwoparts of the 
,, ſame Manors, Lands, Tenements, or Hereditaments,in 
,, threepartstobedevided; or elſe as much of the fame - 
,, Mariors, Lands,Tenements;and Hereditaments;as ſhall 
,, exrend In ues Cones Fe of two parts'of 
,» the fame;- inthree parts to be devidedin certainty and 
,, byſpecialÞ devifions, -as it may be; known in ſeveralry, 
_ ,o to; andfoaprtheadvancement/of his Wife, prefermetit 
,» of his Children,: andpayment of his debts, or other- 
,» wiſe at his willandpleafure :any Law, Statute, cuſtome; 
,» or otherthungto RG ercof, notwithſtanding, 
,, Savingalway anudreſervingtotheKing our” Soyeraigne 
,, Lord;'the cuſtody; warditip, andprimer ſeizon, orany 
,, of them, as the caſe ſhall require, ofas muchofthe ſame 
\, Manors, Lands,” Tenements, orother Hereditahents, 
,z as ſhall amountand extend tothefull and cleareyearely 
,, value of the third part thereof, 'withour any 'matiner 
;, diminution, Dowre, fraude, covin;charge,or fubtraQion 
,, of the ſame thirdpart, or of the fall profits thereof, 
»» Saving alway-and reſerving to our ſaid Soveraigne 
» Lordrhe King, allfinesfor alienation of anyfuch 'Ma- 
,, hors, Lands, Tenements, or Herediraments, holden of 
-, the King by Knights ſervice in chief,whercof there ſhall 
,, beany alteration of frechold or-inheritrnce, made by 
. +, willor otherwiſe, as is aboveſaid, © 
»» Beitfurther enated by the authority above ſaid, that 
,, if anyperſon orperſons, hold any Manors, Lands, Te- 
-» nements, or Hereditaments, only of any other Lord or 
-: perſon, ' thenof the King our ſaid Soveraigne Lord by 
" Enigiite ſervices, atid'ot «Lands, and: 'enements 1h 
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ſocage; orof thirnatureof fe tenure, that then 


give, diſpoſe, or affure 


y ſuck ſhall ormay | 54Y 
by his laft With, orotherwiſebyanyact or ads, lawfully:,._ 
executed-in' bis life; two. pa the faid Manors',,. .: 
Eands, and"Tenements, by Koightsſervice, or, : 


of as much thereof, asſhallamounrto the fulb ye "rp 


value of two parts, . in: manner and forme as is above 


I» 


declared: andalſoallthe Landsand Tenements, holdem , 


by ſocage, orof thenatureof tenare, athis will ; 
and pleafureas is above written, ſaving and reſerving ,. 
tothe Lordiof the Lands and Tenements,. holdem: by ,, 
Knights ſervice, for his-cuſtodyandwardfſhip;. as much,, 
of the ſame Lands and'Tenements,. as ſhall extend or ,, 
amount to the fulland cleare.yeerely valueof thethird ,, 
part of the ſame Lands and Tenemenrs, holden by ,, 
Knights ſervice, without any diminution; dowre, fraude, ,, 
covin, charge ,. or ſabtra&tion af any portion of that ,, 
third part, or of the cleare yeerely value thereof, in ,, 
manner and formeatoreſaid. - 


And be it further enacted bythe authority aboveſaid, as | 
that if any. perſonor perſons hold any Manors, Lands, ,, 


Tenements, or Hereditaments, onely of the King our ,, 
Soveraigne Lord by Knights ſervice, and notinchuefe, ,, 


or hold any Manors, Lands, Tenements, . or Heredira- ,,. 


ments of our ſaid Soveraigne Lord.by Knights ſervice, ,, 
and notin chiefe: andalfo hold other Manors, . Lands, .., 
Tenements, . and other Hereditaments, of any other ,,. 
perſon or perſons by Kaights ſervice, and alſo hold ©- ,,. 
ther Manors, Lands, Tenements, or Hereditaments, of ,, 
any other perſon or perſons in ſocage, or of the nature ,, 
of ſocage tenure, that thenall andevery fuch perſon ,, 
and perſons, ſhall and may give, diſpoſe, will, deviſe;and ,,. 
afſure, by hislaft will or. otherwiſe, by any at ora; ,, 
lawfully done and executedin his life,. two parts of the ,, 
fame Manors, Lands, Tenements, and Hereditaments, ,, 
holden of our ſaid Soveraigue Lord the King: by ,, 
b | Knights 
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+. » The third Part... 
,, Knights ſervice; and two parts of the Manors, Lands, 
,» Tenements, and Hereditaments, . holden of any other 
» perſon or periens by Knights ſervice, or as much. of 
E 3s ,, Either of themas ſhall amount tothe full yeerely value 
wk |  ,, of twoparts, in mannerand formeasisabove declared : 
RN ., andalſoof all his Lands and Tenements, ſoholden in 
,, ſocage, orof the nature of ſocage tenure; at his free 
,» Willand pleaſure. Saving and reſerving to the Kings 
\» Highnefſe, the cuſtody and wardſhip of as much of 
Z ,, the fame Manors, Lands, Tenements, | or other 
if ,» Hereditaments as ſhall extend and amount to the 
+ ,» full and cleare yecrely value of. the third part of 
IS : ,» the ſaid Manors, Lands, Tenements, and Heredita- 
i. ;» ments, ſo holden of his Highrefle by Knights ſervice, 
Ee ,, withoutany diminution, dowre, fraude, covin, charge, 
-. ,, andſubtractionof anyportion of that third part, or of 
,» the full profits thereof. Andalſo ſaving and reſerving 
,» cothe Lords, of whomany of the ſaid Manors, Lands, 
,» Tenements, or other Hereditaments, been holden 
,» by Knights ſervice for cuſtodyand wardſhip, as mach 
,» of theſame Manors, Lands, Tenements, or Heredita- 
,, ments, holdenof them or any of them by Knights ſer- 
,» vice, asſhallextend and amount tothe full and cleare 
,, yeerely value of the third part of the ſame, withoutany 
,» diminution, charge, fraude, covin,or ſubtraction ofany 
,» portion of thatthird, orof the cleare-yeerely value of 
,» the third part thereof, in manner and formeabove de- . 
», Clared. ; h 
»» Providedalway,and it is furtherenaQted by the autho- 
,» rity aforeſaid, that if that third part of: the Manors, 
»-» Lands, -Tenements, or Herediraments, of any of the 
, Kings Subjects, which in any of the caſes above ſaid, 
»» ſhall hereafter come tothe Kings Highneſle, his Heires 
» Or Succefſors, by vertue of thisa&t, as is above ſaid, be 
»» not ordoenot amount tothe cleare yeerely value of the 
>» third part of allthefaid Manors, Lands, rh, 56 
OTLAcTI 
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or ſhall be inticuled to have the cuſtody orprimerſeis ,, 
zon,as is aboveſaid : that then our ſaid Soveraigne Lord, ,\ 
and his Heires ſhall and may at his or their free liberty , 
and pleaſure, take into his or their hands eflions, ,. 
as of the othertwapartsof theſaid Manors, Lands, Te ,, 
nements, and other Hereditaments, as with thatof the, 
fame Manors, Lands, Tencments, or Hereditaments, , 
holden and remaining in the Kings hands, ſhall makeup , 
the cleare ycerely value of the full-third-part of the , 
ſaid Manors, and Tenements, ſo to bee had to the , 
Kings Highnefſein title of Wardſhip and primer feizon ,, 


» 
2 


or aty of: them as the caſe ſhallrequire, and like benefir, , 
and advantage to be given to eyery Lord and Lords, ,, 


of whom any fuch Manors, Lands, FTenements or Here- ,, 
ditaments, been or ſhall be holdenby Knights ſervice as , 
is aboveſaid, concerning only his third part of or for ,, 
title of Wardſhip. | or LUIGRSTS Þs 

Provided alway, and be it further enacted by the ,, 
authority aforeſaid, that every perſon. and perſons,.,, 
ſhallſuetheir liveries,. for poſſeflions, reverſions, orre- ,, 
mainders,. and alſo pay reliefes and harriots after ſuch ,, 
mannerand forme, as they ſhould or ought to. have done ,, 


before the making of this aQ, and as if this at had neyer,,,. 


- beenmade. Andthat finesfor alienations ſhall bepaid ,, 
inthe Kings Chancery, for, and upon Writs of entree ,, 
in thepoſt, tobe obtained in the ſame Court of Chan-,,, 

_ cery, after the ſaid twenty day of 1sly, for common ,, 
recoveries, to be had or ſuffered of any Manors, Lands, ,. 
Tenements, or Hereditaments, holden of the Kingin.,, 
cheefe: in like mannerand formie as is uſed upon aliena- ,, 
tions of fuch Manors, Lands, Tenements, or Heredita-,, 
ments, ſo holden in cheefe, by fine or feoffement. Fa 

- Providedalfo, and beit enacted by the authority. a- ,,. 
foreſaid, thatin ſuch caſes, where fines for alienations ,, 

ſhall be payed in the Kings Chancery, for Writs of ,, 

| = entree 


other Hereditaments, whereof the Kings Highneſle is *<ih 


3 
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entrecinpolt, asisaforeſaid, that rhennone other five: + 
-  - . jo ſhalll-be payed! inthe fame Court for any ſuch Writs: - 

p > anyulage orcuftome tothe contrary thereof, notwith« 


_ ,» handing. © - TORE 10g 
= -. te chidboicfarrhorenathe by theauthority aforeſaid, 
—_::.*-: .z, thatwhere two or more perſons, now hold or hereafter 
: NCI RGEPIAIONY cnements, or Hereditz- 
EL. ents, of the King our Soveraigne Lord by-Knights 
Be 1. ſervice, .joyntly to them: and: to: the Heires-of oncof 
2. > .,.them, and he that hath theInhericance thereof dyerth, 
6 ,, bis Hire: being withiv age, that in everyſuch caſe. the 
OW . »; King ſhall have the Ward and marriage of the body.of 
| :» ſuch Heire, ſo being-within age: the life of the tree- 
,z holderor free:holders-of theſaid Manors;Lands; Tene- 
5 ments, or Hereditaments,ſa hokdert by Knjghtsſervice, 
 . os notwithſtanding. {Saving and reſerving toallandevery 
IP ., 5 womanand\women, all and everyſauch right-itleinte- - 
_ .z reſt of Dowre, as they or any of themought to have, or | 
bo. . Cc, be, ot ſhallbejuſtlyintivaled toikave claime,ordeinand | 
bs - | ,« of anyManors, Lands,” Tenements, or Herediraments, 
5 by the Lawes of this Realme, - robe ws gg. 
FS . //untothem, -oranyof them, out of the two parts ofthe 
= | . ». aid Manors,'Lands, 'Tenengents; or Hereditamevrs , 
_—— .»; feveredanddevided fromthe pai orebey, 
= 2» and nototherwiſe : And-ſaving alſototheKingour 
.2z;  SoveraigneL.ord, his Heires and Succeflors, the - 
\.> _ -Teverfionsof all fach Tenantsinjoyntztenure - 
— a" and Dowre,:immediatelyafter the death 
_ . of ſuck Tenants, if theyſhallhap- 
”  pentodye, duripgthe mi- - - 
OE _  notityof the Kings 
n_- > 4+ Wards. 
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An other A& for the Explanation of * 
the former, concerning VVills, and b 
the deviſe of Lands. | 


C75 al Hcreas in the laſt Parliament, begunne and 


Wa holden at Weſtminſter, the 28. day of A. , 
NYE prill, in the 31. yeere of the Kings moſt | 
SISSY gracious raigne, (cap. primo wils 2.) And 
| there by divers prorogations ; holden, and | 
continued unto the foure and twenty day of July, in the 
two andthirtieth yeare of. his faid raigne; It was by the _ 


Kings moſt gracious and- liberall-diſpofition,, ſhewed |. 
toward his moſt humble and obedient ſubjeRs,ordained jo? 
and enacted, how, and in what manner S, Tene- , 
- ments, and Hereditaments , might by Will,-or Teſta- 


mentin. writing, orotherwiſe by any a& or as, lawfully 
executed.-inthe life of every perſon given,diſpoſed, wil- | 
led or deviſed, for the advancement ofthe Wite,prefer- |, 
ment of Children, payment of debts,of every ſuch ) 23 od 
ſon,or otherwife, at his will or;pleaſure, as in theſame |, 
AR more plainely, is declared. Sithen the making of the ,. 
.eftature, divers doubts, queſtions, and — have ,, 
- rifey, beene moovyed and growne, by diverfitie of opi- ,, 
nions taking,” in and upon the expoſition of the letter of ,, 
the lathe eflieatee.;;/- ro ono wh el nn Eno 
, For a plaine declaration and explanation whereof, ',, 
2nd to the intent and purpoſ® that the Kings obe- ',, 
dient and loving ſubjects, ſhall and may take. the com- ,, 
' modity and, advantage" of the Kings faid gracious and ,, 
liberall diſpoſition, the Lords ſpiritualland temporall, ',, 
and the Commons in this preſent Parliament afſembled ,, 
moſt humbly beſecching the Kings Majeſty, thatthe ,, 
meaning of the leetcrof rhe ſame cſtatute, concerning ,, 
ſuch matcers hercafter.rchearſcd,, may bee by the. au- |, 
'M | thority 
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,, thority of this refent Parliament enacted, raken, ex- 


IJ 
37 


pounded,judged,declared and explained, ia manner and 


"> forme following. 


Firft, whereit is contained in the ſame former ſtatute, 
within divers Articles and branches of the ſame , that 
all and ſingular perſon and perſons, having any Manors, 
Lands, Tenements, orHereditaments, of the eftateof 
Inheritance , ſhould have full and free liberty, powex 
and authority,to give,will,diſpoſe, or afſigne,as well by - 
IaRt Will inITeRarent 1n writin?,or other wiſe.byany 
at or ads lawfally executed ir his life , bis Manors, 
Lands, Tenements, or Hereditaments, or atiy of them, 
in ſuch manner and forme, as in the ſame former Act 
more at large it dgth' appeare.” Which words of eftate 
of Inheritance by the authority of this preſent Parlia. 
ment, is and ſhall bee declared, expounded, taken and 
judged of eſtates in fee ſimple onely.' And alſo that all 
hit, ngular perſon and perſons, having a fole ecſtate'or 
intereft in fee ſimple;orfeized int fee fimple,'in coperce- 
nary,or in common in fee ſimple, of and'iin any Manors, 
Lands, Tenements, Rents, or other Hereditaments, in 

feffion,reverfion or remainder, orofrents or ſervices 
incident to any reverſion or remainder, and having no 
Manors, Lands, Tenements, or Hereditaments holden 
of the King , his Heires or Succeſſors, or of any other 
perſon'or perſons by. pas anti eng; ſhall have full 
and freeliberty, power and authority, to give, diſpoſe, 
will or devi'e to any gerfon or perſons (except bodies 
politike and corporate) by his laſt Will and Teftament, 


Inwritingor otherwiſe,by any aCtorads, lawfully exc. | 


cntedin his-life,, by hunſclfe' ſoly,'or by himſelfe and 
other joyntly, feverally, or particularly, orby allthoſe 
waies or afty of them, as much as in him of rightis or 
ſhall be, all his ſaid Manors, Lands,Tenements, Rents, 


and Hereditaments, orany of them, or any Rents, com- 


mons,or other profits or commodities,” out of, 'orto be 
pers 
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What things may bedevijed by Will. 


ccived of the fame, or out of any parcelithereof,athis 
_ owne frcexwlll and pleaſure; any claiiſcinthe aid for- 
, And further be.it declared and enacted by the autho- 
rity aforeſaid; thatall and Gogular, perſon and perſons, 
having aſole eſtate orintereſtin fee-fimple; or ſcizedin 
fee-ſimple in:copercenary, or ih commonin tee-fimple, 
of, or in any .Manors, Lands, Tenements, Rents, or 0. 
ther Hereduaments;inPoſſefſion,ReverfienorRemain- 
der, or ofahdin any. retits; ar ſeryicesincidentt/any!re- 
yerſion, or- remainder, holden of the King by Knights 
ſervice iinchiefe, or of the nature of Kmights*1ſ.rvice 
inchicfe,hath, and by.the authority ofthis preſent Par- 
liament, ſhall have fullanderee liberty, pawer: andau- 
thority, to give, diſpoſe; will or afſigne to any perſon 
or perſons(except bodies politike and corporate)by his 
laſt Will and Teſtament 1n:writing;or otherwiſe by any 
a oraQs lawfully exceuted in his life, by himſelfe ſoly 
or by himſelfe and other joyntly, ſeverally or particu- 
larly, orby all thoſe waies or any of them, as much as 
in him of right is qr ſhall bee,two parts aſwell ofall the 
{aid Manors, Lands, Tefiements; Rents, and Heredita- 
ments, as of all and ſingular his other Rents and Here: 
ditaments,or of any ofthem, or'any rents, commons, or 
other profits or commodities, out of, or to be perceived 
of the ſame two parts, orout of. any parcell thereof, in 
three parts to be divided', or as. much thereof,” as 
amount to the full and cleere-yearely value of two 
parts-thercof, in three parts to bee divided , of what 
perſogor perſons ſoever they be holden, at his free will 
and pleaſure. And that by the authority aforcſaid, the 
ſaid Will fo declared , ſhall bee good and effeQuall for 
two parts of the ſaid Manors, Lands, Tenements and 
Hereditaments, although the Will ſo.declared be made 
of the whole, or of more than of two partsof the fame. 
The ſame divifion to-bee made and ſet forth by the 
Te Ty deviſour 
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devitour or. Owner of the ſame Manors, Lands, Tene- 


a ments,and Hereditaments by his laſt Will inwriting,or - 


,, otherwiſc inwriting. And in default thereof, by a Com- 
\> miſſion to bee granted out of: the Kings Court, of the 
' ,, Wardsand Livyeries,'upon theenquiry of the true value 
,» thereof, by the Oaths of twelve'men, and returner 
,» certificate thereof had in the ſame" Court, of rhe ſaid 
» Manors, Lands, Tenements,and Hereditaments, diviſi- 
» onto bemadeby the Maſter of the Wards and Liveries, 
» if the Maſtcrof the Wards and Liveries for the'time 
,, being, and the parties thereunto , cannot otherwiſe a> 
< | nthe ſame diviſion. Andthat theiflues and pro« 
+» fits of the two parts of the ſame'Manors, Lands, Tene- 
,» ments and Hereditaments uponevery ſuch divifien ;'to 
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»» be reſtored tothemthat ſhall have right, or Title to the 2; 
» ſame, from the deathofthe Owner or deviſor thereof; i 

»  Andfurther beitenacted'anddeclared, by aurhority 3 
» aforcſaid, that all and fingular perſon and perſons; ha« 7 


»» ving a ſole cſtate or intereſt infee-ſimple, or ſeized ict "WM 


» fee-ſimple, in copercenary, or-in common , in fee- 
» fimple ofand in any Manors, Lands, Tenements, Rents, 
» or other Hereditaments in poſleſſion, reverſion, or re- 
» mainder, orofand inany Rents or ſervices, incidentto 
»» any reverſion or remainder, holden of the King, his 
» Heires. or Sncceſlours by Knights ſervice, and nor in 
» Chicfe, or- holden of 'any other perſon-or -perſons by 
» Knights ſervice ſhall 'have'full and free liberty, power 
n and authority, ro give, diſpoſe, will or deviſe, toany 
» perſon or perſons, except bodies politiqueandcorpo- 
» Iate by. his laſt Willand Teſtament in writing,or other. 
i" woe Iv # >< a@Qora@slawfully exceuted in his life,by 
» himſelfe{oly, or by himſcltand other joyntlyſeverally 


» Orpaticularly; or by all 'thofe waies,-or any of them, 


| n 4much'asinhim ofright is'6r ſhall be; tivopartsof all 

» theſaid Manors, Lands,Tenements/and Hereditaments, 
2» Orafiy of them fo holden by Knights ſervice, or any 
Rents 
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Renscommon, or other profits or commodities, out ,, 
of, or to be perceived of the ſametwo parts, or out of ,, 
any parcell thereof, inthree partsto be divided , oras ,, 
much thereof, as ſhall amount to the full and cleer ,, 
ycerly valne of two parts thereof, in three partsto be ,, 
divided, at his free will and pleaſure: And that the ſaid ,, 
will ſo declared by authority aforeſaid, ſhall be good ,, 
and effeuall, for two parts of the ſaid Manours, Lands, ,, 
Tenements, or Hereditaments, although the Will ſo 
declared, be, or ſhall be made of the whole Lands and 
Tencments , ſo holden by Knights ſervice, or of more ,, 
than oftwo parts of the ſame. And alſo for the whole ,, 
| of all other ſuch Manours, Lands, Tenements, and He. 
- reditaments, orany of them, not holden of the King by ,, 
Knights ſervice in chief, or otherwiſe by Knights ſer- ,, 

&- Vice, nor of any other perſon by Knights ſervice, and ,, 
of any Rents, commons, or other profits or commo. 
E- dities, out of, or to be perceived of the-ſame, or out of 
= any parcell thereof at his free will and pleaſure: The 
* famedivifionto be made and ſt torth by the Owner of 
the ſaid Manours, Lands, Tenements, and Heredita- 
ments, by his laſt Will and Teſtament in m— or 
otherwiſe in writing. And in default thereof, for as 
much of the ſame Manours, Lands, Tenements, and He- 
reditaments, as ſhall concern the Kings intereſt,by com- 
miſſion, to be directed out of the Kings Court of the 
Wards and Liveries, in manner and form as is aforeſaid, 
if the Maſter of the Wards and Liveries , for the time 
being,and the parties thereunto,cannot otherwiſe agree 
upon the ſame diviſion. And that reſtitution of the iſſues 
and profits of the two parts thereof, ſhall be had and » 
made, in manner and form aboveſaid. And for fuch of 22 
the ſame Manors, Lands, Tenements, 8 Hereditaments, 
as ſhall concern the intereſt of any other Lord or Lords, ” 

by Commiſſion to be grantedout of the Kings Court of 2 

Chancery, to enquire thereof by the Oathes of twelve ? 
M 3 men, 
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The third part. 


men, if rhe {ame Lord or Lords, and the parties there- 
unto cannot otherwiſe agree upon the ſame diviſion. 
And beit further enacted and declared by authority 
. aforeſaid , Thatthe ſavings, reſervings, and proviſions, 
concerning ſaving of the cuſtody, wardlhip, relief, and 
primer ſciton to the King, of ſuch Manours, Lands, Te- 
nements,and Hereditaments, or as much thereot,as ſhall 
appertain unto him by vertue of the ſaid former a&, 
and by the declarationand expoſition thereof, declared 
by this preſent act,during the Kings intereſt therin. And 
alſo of the cuſtody and wardſhip to orher Lords, of as 
mech of ſuch Manours, Lands, Tenements, and Heredi. 
taments holden of them, as ſhall amount and extend to 
the clecr yeerly value of the third part thereof, over 
and aboye all charges, without any diminution or a- 
bridgment of the third part, or of the full profits there- 
of, compriſed and mentioned in divers Articles in the 
,, ſaid: formerat contained, by the authority aforeſaid, be, 
and ſhall be intended, expounded, and taken, as hereaf- 
ter inſueth : that isto ſay, That the King ſhall have and 
take for his full third part of all ſuch Manours, Lands, 
Tenements, and Hereditaments, whereunto he is or 
ſhall be intituled by the ſaid former a, and by this pre- 
ſent a, ſuch Manours, Lands, and Tenements, as ſhall 
by any means diſcend , or come by diſcent, as well of 
the eſtate of Inheritance in fee-tail, as in fee-fimple, or 
in fee-tail, onely to the Heir of any ſuch perſon, or 
that ſhall make any will, gift, diſpoſition, or deviſe by 
his laſt Will in writing, or by any a& or ads, lawfully 
, execured in his life , immediatly after the death of the 
, ; ſame devifor or Owner thereof, And that the Will, 
: gift, and deviſe, of every ſuchdeviſor or Owner, of and. 
* forthe two partSof the faid Manors, Lands, Tenemenis 
® and Hereditaments refidue,ſhall by the authority afore- 
y faid, be,and ſtand good and effeuall in the Law, albcir 
- theſame will, giftor deviſe, be had and made of all his 
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fee-ſimple Lands, Tenements, and Hereditaments, and 
in caſe the ſame Manors, Lands, Tenecments, and He- 
reditaments, which after the death ofany ſuch Owner 
or deviſour, which ſhall make any ſuch gift, diſpoſition, 
or deviſe, by his laſt Will in writing , or otherwiſe by 
any a or acts, lawfully executed in his life to his 
Wife, Children, or otherwiſe, as is aforeſaid, which 
ſhall immediately after his death,diſcend, revert,remain 
or come to his Heire or Heires, as well of eſtate of In. 
heritar:cein fee-tail as ofcſtate infee=ſimple or fee. taile 
onely, be not, or ſhall not amount or extend to the full 


cleere yearely value of the full third part, with the 


full profits thereof, of all the ſaid Manors, Lands, Tene- 
ments, or other Hereditaments of*the faid deviſor or 
Owner, according to the true intenr and meaning of 
the ſaid former act, and ofthis preſent a& ; that then 
the Kine ſhall and may have and take, into his hands 
and poſſeſſion, to make up his full third part, with the 
full profits thereof, according to his intereſt therein, as 
much of the other Manors, Lands, Tenements, or He. 
rediraments, willed, given, diſpoſed, or affigned by any 
ſcchperſon to his Wife, Children, or otherwiſe, as is 
aforeſaid,as with ſuch ofthe ſaid Manors, Lands, Tene- 
ments, and Hereditaments, deſcended, or by any 
meanes come unto the Heire , as Heire of any ſiich de- 
viſor or owner, ſhall make up the cleere yearely value 
of the ſaid full third part, with the full profits thereof, 


of all the ſaid Manors, Lands, Tenements, Heredita-. 


ments, of every ſuch Owner or deviſor, ſo to bee had 
to the King, in the Title of Wardſhip or primer fei- 
ſon, as the caſe ſhall require. And the deviſion thereof, 
to bee had and made,and with the reſtitution of the pro- 
fits of the two 'parts ofthe ſaid Manors, Lands, Tene- 
ments,and Hereditaments, in ſuch manner and forme as 
is above rehearſed. And like benefit and adyantage, to 
be given, had,and taken, by the ſaid authority, to every 

M 4 Lord 
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Lord and Lords, of whom any fuch Manors, Lands, 1 c. 
acmentsor Herceditaments, beene or ſhall be holden by 
Knights ſervice, in manner and forme as 1saboveſaid, 
concerning onely his or their third partsthereof,accor. 
ding to their ſaid intereſt therein, 

And be it further enacted, by the authority aforeſaid, 
that it ic happeathe ſame third parc, or any part there- 
of, left, willed, or aſſigned, tothe King os orher Lord, 
at any time during their intereſts thereio, to be lawfully 
evicted or determined, that thenthe King and the other 
Lord, ſhall have as much of the two parts reſidue, as 
ſhall accompliſh and make up a full third part, i7 cleare 
yearcly value,after the rate and portionof ſuch Manors 
Lands, Tenements,and Hereditaments,as ſhall chen hap- 
pen to remaine of the ſame third part, not evicted nor 
determined; and ofthe other two parts of ſuch Manors, 
Lands, Tenements, and Hereditaments, as the King or 
other Lord ſhould or ought to have had, by vertue-of 
the ſaid former a, and this preſent a: and the ſame to 
be divided, in manner and forme above rehearſed, any 
clauſe inthe ſaid former at, notwithſtanding. | 

Andbe it further enacted and declared by the autho- 
rity aforcſaid, thatthe ſaving and reſerving for fines for 
alienation,by any ſuch laſt Will and Teſtament, of ſuch 
Manors, Lands, Tenements, or Hereditamenrs, holden 
of the King by Knights ſervice in cheefe, or of the 
nature of Knights ſervice in cheefe, or by ſocage in 
cheefe, or of the nature of ſocage tenure in cheefe, or 
for fines for alienation, of ſuch Manors, Lands, Tene- 
ments or Hereditaments, whereof there ſhall beeany 
alteration of free-hold, or of Inheritance, made by an 
fuchlaſt Will, compriſed in divers and fundry Articles, 
mentioned in the ſaid formeradt, be- and ſhall bee in- 
: tended, expounded, taken, deemed, and judged, by the 

authority aforeſaid, that all ſuch perſon or perſons, to 

whom the ſaid Manors, Lands, Tenements, or Heredi- 


taments, 


EEE EEE ER EEE EE, 


7 TIER #5 | 
Ir MW. Fs 
(Br. 


be rn prmane ds LIT Es 
Ke . 


, SSRIs os 7 belt ou 5Þ I. p : « Gat BT 
int a; Fo aa, cg Ma #2, TS F by 4 VT IB I Hh = at.” Sr, SO VO; Moot, CATS os OE 4 _ x ; Cn 
5. py x 4 57 


4 Py { S 


EW 


bat things may be deviſed by Will. = 


EEE 


raments, orany ofthem, be or ſhall be given, diſpoſe = _ 


willed, or deviſed, by any ſuch laſt Will, (hall be exone. 
rated , acquitted and' diicharged forcyer., againſt the 
King , his Hcires and Succeſlors, for allſuch tines for 
alicnations,by any ſuch laſt Willor Teſtament, withour 
licence, by ſuing forth of the-Kings pardon tor alienati- 
on out ofthe Kings Court of Chancery, paying to the 
King, his Heires or Succeſlours, for the fineofevery 
ſach alienation, the third part ofthe yeerely value of 
the ſame Manors, Lands, Tenements, or other Heredi. 
taments, to himor them willed or deviſed : and-thisa& 
from time to time, ſhall bea ſufficient warrant, tothe 
Lord Chancellor of England, or Keeper of the great 
Seale, forthe time being, for the grancing out of the ſaid 
pardon or pardons,under the Kingsgreat Seale,as here- 
tofore hath bin uſed for pardons tor alicnations without 
any further ſute to bemade tothe Kings for the ſame, 


Andit is further declared and enadted, by the autho. - 


rity aforeſaid, that Wills or Teſtaments, made ofany 
Manors, Lands, Teaements,or other Hereditaments, by 
any woman covert, orperſonwithin theage of 21. years 
Idiote, or by any perſon de on [axe memorie, ſhall not 
be taken to be good or effecuall inthe Law. 
And further be itienaRedby the authority aforeſaid, 
that if any perſon or perſons, having an eſtate of inheri- 
.rance, of,orin, Maners, Lands, Tenements, or Heredi- 
.taments , holden by rhe King, by Knights ſervice in 
cheefe,or otherwiſe ofthe King by Knights ſervice, or 
of anyother perſonor perſons br Knights ſervice, hath 
given at any time ſithen the twentieth day of the faid 
amoncth of July,32 Hen.$. Anno Dow.1540.0r hereafter 
ſhall,give,will,deviſe,or aſligne by will orother atexce- 
cuted in his life, his Magors, Lands, Tenements, or He- 
xeditaments,. or any of them by fraud or covin, toany 
other perſon or perſons, for terme of yeeres, life, or 
lives, with.one remainder over in fee, ox.with divers 
remain- 
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remainders,over for terme of yeares, life or in taile, with 
2 remainder over in fee-{imple,to any perſon or perſons 
or tohis or their right Heires ,'orat any time fithence 
,» theſaid 20. day of July, hath conveighed or made, or 
hereafter ſhall convey, or make by fraud or covin, con- 
trary to rhe true intent of this ad, any eſtates, conditi. 
,» Ons, menalties, tenures, or conveyances,to the intentto 
defraud or deceive the King of his prerogative, primer 
,, ſeiſon, livery, releefe, wardihip, Mariages or rights: or 
- 2» any other Lord of their Wardlhips, relcefes, hariots,or 
,» Other profits, which ſhould or oughtto accrue , grow, 
,» Or come unto them or any of them, by,or after the death 
,» Of his or their Tenant, by force and according to the 
,» former ſtatute, and of this preſenr a& and declaration: 
,» and the ſame eſtatesand other conveyances,being found 
» by office to bee ſo made or contrived by covin, fraud, 
,» or deccit,as is aboyeſaid,contrary to the true intent and 
»» meaning'of the ſaid formeraR,and of this a: That then: 
,» the King ſhall have as well the Wardſhip of the body, 
»» and cuſtody of the Lands, Tenements, and Heredita- 
,-» ments, as livery, primer ſciſon, releete, and other pro- 
2» fits, which ſhould or ought to appertaineto the King, 
zz according to the true intent and meaning of the ſaid 
»» former aQ, and of this preſent ac, as though no ſuch 
2, Eſtates or conveyances by covin , had never beene had 
,» or made untill the faid office bee lawfully undone by 
,» travers or otherwiſe. And that the other Lord and 
»» Lords,of whomany fuch Manors, Lands, Tenements, 
,» or Hereditaments ſhall be holden by Knights ſervice, 
»» Sis aforeſaid,ſhall have their remedy in ſuch caſes, for 
>» his or their Wardſhips of bodies and Lands, by writ of 
»» Tightof Ward, and ſhall diſtreine and makeayowrie or 
»» recognifance, by themſelves or their Baliffes, for their 
3 reliefes, hariots, and other profits, which ſhould have 
3» beene to them due, by, or after the;death of their Te- 
2» nant, as ifno ſucheftate or conveyance had beene had 
Or 
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or made:Saving and reſerving alwaies, by the authoriry 
aforefaid, height and tiele of the Hi , teoffces, 
leaſſees, and deviſees therof, againſt the ſaid deviſonr £-, 
and his Heirs, after the intereſt and Title of the King, or 
other Lord therein ended and determined:.: : - Þ 
.. Provided alwaies, thar this a, explanation, and de- 
claration, or any of them, or any thing in this ſaid ad, ,,, 
explanation or declaration contained , ſhall not extend 
to the Will or deviſe of Sir John. Gaynsford, late of 
Crowherft, in the County of Surrey, Knight, deceaſed: 
. Nor to the Will or deviſe of Sir Peter Filper, Knight, | 
deceaſed : Nor the will or deviſe of Richard Creſwel, 
late of Moniagiey is the County of South. Gentleman, 
deceaſed;norto the Will or deviſe of Thomas Y non, late 
of the County of Berk. Gentleman, deceaſed, Son of ,, 
Sir Thomas Y nos, knight, alſo deceaſed :..or ſhall be in ,, 
any wiſe prejudiciall or hurtfull, to any perſon orper- ,, 
ſons, for or concerning any Manours, and\Lands, Tene- 
ments, or Hereditaments, contained or ſpecified in the 
faid wills or deviſes, or in any of them, but that the ,, 
faid laſt wills and deviſes, and every of them, ſhall ., 
ſtand, abide, remain, and be, inthe ſame caſe, force and ,, 
effeinthe Law, to all intents, purpoſes and conſtrudti- /,, 
ons, as the ſaid laft wills and deviſes, and every of them, ,,. 
were before the making of this a, declaration, and ex- - ,, 
planation.,and of none other effe@ or force: thisaQ,de- ,, 
claration, and explanation, or any of them,or any thing . ,».. 
therein contained to the contrary thereof, in any wiſe *,, 
notwithſtanding. Sa 
Provided alway, and be it enated*by the authority ,, 
aforcſaid , that all and every perfon and perſons, from -,,. 
whom the King , and other Lord or Lords, ſhall take ',, 
any Manors, Lands, Tenements, or Hereditaments for ,, 
his or their full third part, or ro make up his or their ,, 
third part, ſhall and may,by authority ofthis preſent a&, ,, 
in any of the cafes aforcfaid, upon tus or their bill _—_ » 
ite 


el 


© Thethird part. 


-" 


_ bized in the Kings Court of Chancerie, inſt all 2nd 


every ſuch perſon and perſons , which ſhall be entitled 
,» by orunder any ſuch Will, gitt, diſpoſition or deviſe, to 
,» the othertwo parts, have ſuch centribution or recom- 


or ' pence for the ame, as by the Chancellor of England,or 


» by the Keeper of the great Seal of England forthe time 


2} 


29 


DD. Lindw.in c. ſta- 


- eutumdercſta, libs. 


provincial. conſtirur, 
Cant, Perkins. tit.de- 
viſc.c.8. 99. 

b De quibus. $. prox- 
ce Ur cad. part, 
$$. 2,3;4+ 


3 L. quod in reruw 
f.de Legar. 1. loftic. 
tit.de legat.$.ca quo- 
que res, 


being ; ſhall be thought good and convenient: 


. . Of che deviſe of Goods and 
Chattels: 


1 MU manner of Goods and Chattels may be deviſed by 


Will, certain As excepted, 


2 The rule of the deviſe of Lands, contrary to the rule of 
diſpoſing of go0as. Fy 


. V. 

Oncernin 3 ſecond kinde of things de- 
viſcable Ly Teſtament, namely, goods 
and chatrels; this may be deliverad for a 
rule : That + all manner of goods and ; 

Bo < chattels,may be bequeathed, or deviſed * 

by Will or Teſtament *, certain caſes only excepted®. 

Which rule is clean contrary to the former of the ; 
deviſe of Lands, Tenements, and Hereditaments ; for 
they cannot be deviſed , faving where ſome cuſtome or 
ſtatute hath gained liberty , of bequeathing or devifing 
of the ſame®© : But here, in ſtead of the Negative rule, 1s 
ſet down the Affirmative, the exceptions of which rule 
are proſecuted in the next Paragraph. 

In the mean time, before we proceed any further, 
it ſhall not beamiſſe, to recite ſome few ampliations, 
ſthewing , how the 3 ſaid Affirmative rule is extended. 
The firſt ampliation is, That not onely that thing ma 
be devifed or bequeathed, by the Teftator, which is 
truly extant, or hath an apparant being , at the time of 
the making of the Will, or death of rhe Teſtator , ot 
that 
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thar thing alſo» whichis notin rerinwnutars, whileſt the , 
ethane iveth: mngere+ 154 T8 forthe _ | 


to bequeath the corne; which 'thalf bee ſowneorg 
- inſuchaſoyle afterhis death,orthe Lambs which 


———— 


come of his flocke of ſheepe, the next yeare, depaſtu= -- | 


ring/in ſuch a field. ' Buti there ſhall be no ſuch come 
rowing inthat ſ6ile, nor any Lambsariſing out of that 


flocke, thenthe Legacic is deſtitute of effec; becauſe no - 


ſach thing/is extantat all, as was bequeathed®, But if -4 L. Cumica, $ ſpe: 


cies. #.delegsn. Lo - 


the Teſtator deviſe a certaine quantity of graine, et PI 


number of Lambs, as for the pu Sol twenty quarters--. 
of Corne, ortwenty Lambs, p wile, deviſe, . 
that the ſame ſhall bee paid, out of the Corne,. which. 
ſhall grow in- ſuch afield, or ariſe of his ſheepe, depa-. 
ping in ſucha ground :-though not ſo much, wo No - 

orne at all, there grow, or not any or-not ſo ma. ſo ma» - 
ny Lamibesthere ariſe : yetneverthelelſe the 


is compellable.by Lawto pay the whole pr, ny en-- 


tirely *; becauſe the mention of the ſoile;-and- of the; dL6besrdeley:. 


flocke, was rather by way of demonſtration, then by 
way of condition, rather ſhewing', how or by what 


in LE Edelepre & 
| 
I. Paulo Callimacho., 


meanes the ſaid Legacie might bepaid, thenwhetherit 5 Jubanue Severus. 


ſhould be paidat all yea or no, which intention of the —_ "FIC 


Teſtatoris colleed by-this, that the- uantity is not. 
joyned to the ſubſtance of the Legacy, but to the 
merit thereof onely, otherwiſe the Legacy were vo ., 
as SUE ramen CO is declared. Howbeirin con-- 
tratsand-y the livi it feemeth that the . 
Lawes of t i Realme: oe inot acknow! any ſuch - 
ditinQion, whether the quantity of the thing granted, . 
be joynedto the ſubſtance, orto the pa thereof, . 


but hat it is due Mboth caſes : ſotharifa man grant to: - 


A. B.-an annuity of ten pounds, to receive out of this: 
coffers, though hee have neither coffers, _—_ in-- 
mo ct his perſon ſhall be charged with the 

e the'grant it ſelfe , induceth a charge from 
\granter - 
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granter. 'So likewiſeif a man grant an annuity of tcane 
—_ out of his Land in'D4le, though hee have no 
in.Dale, yet-is not-the grant thereof void, but his 

| perſon ſhall be charged therewith 5, 
6 Fulbeck  parzP2= .-; The! ſecond awpliation.is, That albeit by deed of 
nibus fa.64. poſt Firz, Lift, madEinthelite time of any perſon, toanother, of 
& alios, all his goods and chattels, debts or things in ation, doe 
not paſle:yet if the Teſtator by his laſt Will and Teſta- 
ment,doe give or-bequeath to another any debt dye un. 
— bim-, or —- in _ belonging unto him; the 
4 HO ie is ,and effeuall inthe Law 7, and may be 
Cn oigps i in this manner, that isto ſay, if the Teſator | 
in prin. f,delega, 14 doe makethe Legatary Exccator of that particular debt 


+ cum fimil. or thing in ation bequeathed : then. the Legatary as 


Executor thereof may commence ſite in his owne name 
and recover the ſameto his owne uſc , againſt him'By 
whom it was due. But: if the Teſtator doe not-make 
the Legatary Executor of the debt, or thing- in ation 
bequeathed, then his remedy lieth in the Eccleftaſtical 
Court, where he may convent the Executor, and com- 
pell him either to ſuc forthat debt in a Court compe- 
rent,and upon the recovery and.payment thereof,to pay 
it over, to the Executor: orelſe to make a letter of At- 
turney to-the Legatary for therecovery of the debt, 
| Orthing in ation bequeathed, inthe name of the Exe- 
$45 TamamemInz Cutor totheuſe of the Legatary *. Howbecit-if the Te- 
tic delegs,  ſtatorhimſelfe, after the making of his Will, exact the 
9d. $ Tamancem,] debt bequeathed, then is the Legacy void 9. Or ifthe 
,husband make his Will of a debt, or other thing in acti- 
on, which hee hath in right of his Wife, the Legacy is 
void, and ſo itis,If hee diſpoſe of any chattell-reall, or 
leaſe which hee holdethin right of his Wife ; for aker - 
x0 Abridgewene of the Husbands death, they returne to the Wife 19, 
caſes , priviod Anno. . ; The third ampliation is, that albeit the Teſtator 
Doakrmdcap,, have no ſuchthing of his owne , as is bequeathed, yet. 
S | " _nevertheleſſe the Legacyis goodin Law.: heave if 
| c 
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What things be deviſed byWill. 


the Teftator doe bequeath a Horſe or a yoke of Oxen, 
the Legacy is good in Law, thengh the) Teſtator bave 
neither Horſe nor Oxe of his owne **. But who ſhall :x L. legarogeners- 
make choiſe inthis caſe of the thing ſo bequeathed, is lirer®delega. 7: be 
a queſtion not to hee neglected. And'the ſolution-is gow DD. ibid. 
this; that if the Words of the deviſe, bee directed to» gR 
the Legatary;as if the Teſtator ſhall thus ſay : I will that 
A.B. ſhall have a Horſe, the choice doth belong to the 
Eegatary'; but ifthe words be directed tothe Executor, 
as if the Teſtator ſhall thus ſay, I will that my Execator 
give to 4. B: a Horſe , the election doth belong to the 
Executor ”*. Provided neverthelefle; thatto whomſo- 
ever the eleRion doth belong, whether to the Leg 
or-to the Executor © they muſt not be unreaſonable in Corar 
their cleRion, but frame themſelves to the meaningof 4detefia.cxny. 
the Teſtator, ( as elfewhere-I-have delivered) 7 '0. 13 Inf party.S 10 
therwiſe the Legatary might make choiſe of rhe\þefþ \*upeadinem. 
Horſe, and the Executor of the worſt in the Countrey, 
contrary, to the meaning of the deceaſed. To thisput- 
' - it is well faid , though he were no Lawyer that . 
+ 1. "Ef modus in rebus, ſunt certi dewique fines,. 


——x 


Luos ultra, citraque nequit canſiftere rectum... . 
A fourth ampliation might be added out. ofthe ciyill 
Law, that it'is lawfull for the Teſtator ro bequeath;) 
not 'onely hisowne things or goods, but alſo another 
mans, whichthe Heire muſt buy, orclſe pay the value 
thereof, ifthe Owner will notſ{c/|them * : but becauſe 14 $ nea (olum; In-- 
thecivill Law-.in this point, is not onely contrary tothe aa: a 
Lawes Ecclefiaſticall of this Realme* , butalfotothe' «5 wo 
Lawes temporall*, in ſtead of anampliatioh, 'T have fiez &ib.Corar.ia - 


placed it aa limitation or exception to this affirmative cauage* BITS 
rule. | ELICIT. 


n. 96, 
finem, 


Divers. 


0 OR TOES * s. a n Say * » 
& p G5 VR, "2 ay *, a 
—SSA5 Sr os hel - obs Ca bags: 
—- IE og t % 


Ny; 4 "© a TEL IS 
KL X Og G2 ory ES Te EINE. 
ay 2nd a $62 4 TON, "v9 
_ ESI ooo "oy "Ne FE >=F "A. - - $ Ys CANES EIS 
* ef > 
'Y = h h, - td om « ed er i oY onons,, © <=" 
" "S * = 


——_ 


Dirvers kinds of Goods not deviſeable by 
F005, Will. 7 


_ -.2 Goods which a man hath joymthy with another, cannot 
be deviſedby will. ' | 
2 What if the other joynt-tenant bee made Execytor, 
whether « the beque#t good ? 
3 Goods which a man hath as adminiſtrator cannot bee 
 givenby will. | : 
4 Every Adminiſtrator accountable tothe Ordinarie. 
5 - Difference betwixt the Executor, aud the Executov 
of an Adminiſtrator, =O | | 
.. 6 Goods of the Realme, that is to ſay, of the auncient 
Crowne ayd Tewels, cannot be given by Will. 
F- Goods belonging 10 a Church or Hoſpital, cannot bee 
iſtd. | | 
_ belonging to4 Citig, Borough, or Comminalty, 
canner be deviſed. _ 
. 9 Church goods cannot be deviſed, 
To Things which deſcend to the Heire, and not rothe 
Extecautor, are not deviſeable by will. 
11Whether thecorne growing upon the ground, whereef” 
- 6 14% is ſtaſed in right of hu wife, be deviſtable. 

' In Whether corne onthe ground be deviſeable bythe 
. leſſee, the leſſor being ſeaſed in right of hu wife. _ __ 
13 Corne growing deviſcable by the Tenam, by the our= ' 
- Feſie of England. 

14 Corxe rowing deviſeable by the Tenant in Dower. | 
F 5, my er corne growing on Land-morzazed, bee de- 
- wiſeable. | 
16 Whether corne growing,may be deviſedby the Teſta- 
tors Daughter , where a Sonne and Heire ts afterwards 
_ borne, or whereinthe mother doth recover her dower, 
17 The Teſtalor cannot bequeath 'that which is another 


Wane. 
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S rſt, a man cannot give or be by Will, 
*| any of thoſe goods or cattles* which hee 
yl hath joynitly with another : for if hee 


23] ſhould bequeath his portion thereof to 2 
third perſon, this bequeſt is void by the Lawes of this 
Realme*, and the ſurviver which had thoſe goods or 
cattles joyntly with another, ſhall have that portion {> Þ 
bequeathed, n withſtanding the ſaid Will b, Infomuch 
that ifthe TeRtator make the other j joynt-renant his Ex- < 
eciitor, againſt the which Executor, an action-is com- leg 
mended in the Eceleſiaſticall Court ina cauſe of 
cy : nevertheleſſe the Executor is notto be adjud 
poſſeſſe the ſaid goods as Exccutor, orby right of *% 
Wil, but by the Title aid right of the ſurvivor ©; and dion. cl perks | 
ſo the Executoris to bee diſmifled, and the Willi in that 22 ; Det Swd.l, ae} 
reſpe& to be judged void®. 

Secondly,an Adminiſtratercanmotmakea Teſtament a. Vide fopra endo 
ofthoſe goods which he hath as adminiſtrator, toany  PREAINS > 
perſon ying inteſtate ©, becauſe he hath not any' e Brook, tit. Wren, 


or to his owne proper uſeE, but ought therewithall firacor,n.s. Fizherbs -— | 


o pay thedebts-and Legacies of the dead perſon,and to f Pond a nr þ ak 
iſtribute the reſt, (ifany thing dev jomates by 1 © Gran ; 
0 charitable uſes® : RO that cauſe eve Im fol.05 06500 
niſtatoris accountable tothe Ordinary for foch diAri- | WenEan yr 
bution of the goods of the deceafed, Cominited to his vincls\ con cons, Car 
Adminiſtration ®, And albeit an Executor of an Execu- }, par nie 4 
tor ma' adminiſter the gvods of the former Teſtators : «. 2, 
yet theExecutor ofan Adminiſtrator cannot adminiſter Ln BEIDINS 
the goods of the former deceaſed , but a new admini- ; 
ſtration is to be comitted by the Ordinary of alk-the -=c its 
goods unadminiftred by thelate Adiminiftrator;a#ifhe .;-... he | 
Fadalſo diedineſtate; any Teſtament Kory en 7 of k Brook. ALS 
anExecutor by him notynbſtanding, By this the _ 


nit pal grounds, fol 
ap- 
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© Thethirdpart 


appcareth, "that the authority of an Exccutor is greacer 
thenofan Adminiſtrator : for an Executor may appoint 
an Executor te the firſt Teſtator, ſo cannot an Admi. 
niſtrator. How be it aa Executor cannot give away the 
| goods ofthe Teſtator in his Will by Legacies, no more 
"23 #1 PPE then an Adminiſtrator '; for thoſe goods arc not the 
Bransby & Granchs, PLOPCr goods of the Executor, but are to be imployed 
for the behoofe of the Teſtator ® : and in that reſpect 
| provincial. conſtr, alſo.is the Executor accountable ro the Ordin:ry,as well 
—_ : '* | as the Adminiſtrator". I meane of a bare and meere exe- 
Ce rue cutor : of whoſe diligence the Teſtator made ſpeciall 
choiſe, to whom nothing is bequeathed in the ſaid 
"Teſtament.  Butof the profits and fruits, which happen 
and ariſe out of thoſe, goods, which belong to any as 
Executor, hee may make his Teſtament, though not of 
17Suppare,sg; © goods themſelves, as hath beene aforeſaid 17. 

$22 5... }. Thirdly, by the opinion of divers Juſtices of this 
'  Realme,and Doctors ofthe Canon and-Civill Law, the 
| goods of this Realme, that is-to fay, of the ancient 
6 Fizherb. Abridg. Crowne and Jewels, cannot be diſpoſed by Will* , as 

Ut. EXEC. nk is aforeſaid? .. | <8 7s" | 4, 
pSuprapart3, 50%. Fourthly, thoſe things, which belong to any Colledge 
477 1.47. Or Hoſpitall;cannot be deviſed by the Teſtament or laſt 
'  g Perkins. tit. devices Willef the Maſter of the faid-Colledge or Hoſpitall 3, 
| Al 96.Do&. &Stud.. The ſame may bee ſaid of & Mayor of any Citie or Bo- 
0.2-0:39%.-: '* rough, forhee cannot-by his Teſtament bequeath- any 
x Perkias. tic. deviſe, thing belonging tothe Citie, Borough,or Comminalty*®, - 
NICE aca alum. no morethen « Maſter of a Colledge or Hoſpitall, ſack 

ga.ver.ſedfi, 2th % | ; 

\Perkias, ubiſupra, things as he hath in right. ofthe Co ledge or Hoſpitall *. 
ak HARRY - Homalysthe whe ork cannot be deviſed by 
v<:1.66 rellam. extrs Teſtament ©: but the Corne growing upoathe.Glebe*, 
w Su LADMEE? and certain other goods m_ bee bequeathed, as hath 


iT, +24 

x Supr-part.'2.S pe- bcene before declared®.. - | 

——_ te. deviſes St. s thoſe thinges, which after the death of che 
I equo ſequencer aſus Teftator, deſcend to the Heire of the decealed; and 
pornuum. ' not to his Executor, cannotbe deviſed by Teſtament? 
I | EXCEPL 


—_— ne, —_—  ___— Ra FY 


Ihat things may bedeviſed by Will 


except in-ſuch paſes,wherc ir is lawfull todeviſe Lands, 
Tenements, or Hereditaments. And therefofe if a man 
ſeaſed of Lands in fee or fee taile, bequeath his Trees 
growing upon the ſaid Land at the time of his death,this 
deviſe is not good cxcept as before : but if he deviſe the 
Corne growing upon the ſame Land at the time of his 
death,ftrom the Heire to ſome other perſon ; this deviſe 
is good, albeit the Land whereupon it groweth be not 
deviſcable : the reaſon of the difference is, becauſe the 
Trees are parcell of the free-hold,and deſcend together 
with the Land to the Heire, and not the Executor : but 
itis not ſo of Corne, for the ſame ſhall goe tothe Exe-. 
cutoras parcell ofthe Teſtators goods. And therefore 
if a man bee ſeaſed of Lands inthe right of his Wite, 
and ſow the Land, and deviſe the Corne growingupon 
the ſame Land, and die before the Corne be reaped: in 
this caſe the Legatary ſhall hayethe Corne, and not the 
Wife : but itis otherwiſe of graſſe, and hearbs not ſe- 
parated from the ground, at the time of the-death of the 
Teſtator. If a man ſeaſed in fee in right of his Wife,doe 
Ict the ſame Lands for yearesto a ftranger,andthe leſſee 
ſoweththe ground, and afterwards the Wife dieth,the 
Corne not being ripe: in this caſe the klee may deviſe 
the ſame Corne, notwithſtanding his eſtate be determi- 
ned. Soisit, if hee that is Tenant by curteſie of Eng- 
lagd of Lands, Tenements or Hereditaments for his lite, 
let the ſame Land toanother for yeares, and the leaſfor 
die within the tearme of thoſe yeares : in this cafe the 
leſſee may deviſethe Corne which ſhall be growing up- 
on the ſame Land, not ripe at the time of the death of 
the Teſtator. Likewiſe if the Tenant in Dower, ſow 


thoſe Lands which hee hath in Dower, and make his 

Executors, and after dieth, the Corne not ſeparated, 

there the Executors, ſhall have the Corne, notwith- 

ſtanding the ſame bee not ſeeded, and fo the Tenant in 

Dower may deviſe the c_ growing upon — 
\ 92 whic 


e 


— 


 Thethirdpart, 


A. 
which ſhee holdeth in Dower, atthe time of her death, 
But it is not alwaies lawfull for a man or a womanto 
deviſe the Corne by them ſowne : for if a man ſeaſed of 
Land in fee doc infeoffee a ſtranger in morgage upon 
payment, and not payment made onthe partic of the 
feoffer,at a cerraine day ; and the feoffee ſow the Land, 
and the feoffer pay the money at the day appointed,and 
enter: in this caſe it is thought, that the feoffee can- 
not deviſe the Corne growing upon the ſaid Land. 
Likewiſe if he that is Tenant in taile of certaine Land, 
doe let the ſame land for terme of life, and the leſſee de 
ſow the ſame Land, and the Tenant in taile die, and the 
iſſue doe recoyer the ſame in formdon in the diſcent be. 
fore the Corne be ſeparated : it is thought in this caſe 
that the iflue in taile may bequeath the ſame by his Te- 


 Nament. Moreover if a man ſeaſfcd in fee, have iſſue a 


Daughter,anddie;his Wiſe being great with Child;and 
the Daughter enter and ſow the ground, and afterward 
before the corne be ſevered, the Wife is delivered ofa 
Sonne, and thereupon his next friend doe enter for 
him ; yetthe Daughter may deviſe the Corne growing 
upon the fame Land: but if after the ſowing of the 
Corne, and before the birth ofthe Sonne, the Mother 
hath recovered her Dower againſt her Daughter, and 
the ſame Land thatis ſowne, isallotted or affigned unto 
her by the Sheriffe, for her Dower in allowance of 0. 
ther Lands, there: the Mother may deviſe the Corne, 
growing upon the ſaid Land, and not her Danghter. 
Seaventhly, foraſmuch as thoſe things which after the 
dcath of the Teſtator, deſcend tothe Heire, and notto 
his Executor, arenotdeviſeable by his Will ; exceptin 
ſuch caſes, where Lands, Tenements, and Heredita- 

ments, be deviſeable: therefore thoſe things which bee 
affixed unto the free-hold, are no more deviſfable then 
the free-hold itſclfe, as the windowes with the tables, 
dormant, and benches affixcd thercuato, or mortiſed = 
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What things maybe deviſed by Will. | oe © 
che carth..' Info much thatif a 'Tenant feryecrs,”:do 2 3 ..,nnto? non, d&'9 Y 
upon hivoveir properroſts contchaxges, fer giaioim cleb oþ nord v2 Coal 
' windows of the houſe,, which he holdethof Rez 
the ſame is thereby made parcell of the hauſt'or Tene. EG 
ment; and being parcell thereof;,cannot be takenaway, - i - 
without danger ofpuniſhment for waſt,and coafequent- " _ - | 
ly not deviſcable, by his laſt Will and Teſtament, For 
without the y_ the houſe is not _— as nog 
the whic ame open to mw 8 2+. 
the ach thereof Ren utrifaction and waſts **  --- 
and therefore, the Glafſe annexed unto the windows of 
the houfe, enherby nails or A together with 
the Furnaces and Ovens, ſet in Morter or-Stone,, ſhall: - 
actewtothe Heir ofthe! Landloed, and foto the: Exe-: , ar We, "I 
cutors of the Tenant#*, The like may he reſolved of 4 Dome 
the Wainſcot-annexed unto: the houſe, cither by the Ds 
loffr,ceh the: leſſee; for bei affixed, itis parcelh **2*. 

the bouſt; and otherwiſe deviſeable- than the Snurcakas: peat 
were a Ya Hay "07 Neitheris there. : - + + 4 1: 
apy hlſeence (raw mono: a i 
great or little, or uy Hy Ay 5a 6 re & 
poſts.or:walls of the: houſes for being affixed -cha90E 


' Finaily,hereas bythe Civll Law was lawful : 
the Teftator tobequeath not:onel the Even 
another mans alſo *:'in ſo.m 


to yay the juſt valucthercorothe lame = | 
Marin gy 4 


belong :to-another, : 
In mhichoals ] 
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59 WA thero [overs rr eG if the teſtator had known 
os - any Ts —y bin another mans, he'would-not have bequea- 
Fg. 2. Gun, edth< fame: yernevertheleſle, both by the Laws Ec. 
ſtir. de legs, _ © clefiaſticall*; and alſo by the Laws of this Realm? no 

e c, flusde reſta. ex rman'can bequeath or deviſe any thing by his Teſtament 
£2 & bi Corar. i + laſk Will, ſaying-only'that which is bis own, and that 


fa, Panor, in C. 


cum eflee.cod.tir; n. Which he th bp to.:his proper uſes; and if he do be. 

"ends ies pee queath any other mans, the bequeſt is void ; ſo that the 

&civil.n,86, Executor 15 nejcher bound toaredeem. the thing for the 

Ah ve rt wa Legarary, nor to/pay the value thereof®; and that with- 

hae lm am out diftintion, whether the Teſtator did know or not 

| jus eridan- know, whether the thing bequeathed were his own, or 

The another mars But what it the Teſtator do bequeath 

ate, ſome thing, whichat the time of tho making of the Te- 

g Pius ubilupra. ftament,is not his,burtlie Teſtator afterwards doth buy 
Þ Tiras Pao i ſup * the ſame: whether is this thing due,or recoverable b 

pra. _ y 

i $i enim ignotaſſet the. Legatary.- 7ea'ormay-? ? - By the: Civil Lawitisnot 

nn ſlinamine due *, but in forte few eaſes! Bythe Jams of this Realin 

lrſegaum.g.nomp. it ſeemeth that we are arEg. 250 9 ſomeiſpe- 

_ kLEder .... ciall thing be dcviſedor not ;:forifaſpecialborcertain 

thing be deviſed, 2s if the Teſtator o bequeathethe- 

1K 1 ® RPUSY Manour-of Dale, * henkibeleeheTeftatorhautnozfach 

Krcth, regula Cat, M{2rom whenthe will was made > yetbythe'ipurchaſe- 

wats afterwards , the Teftatoris preſumed tohave had 

fromthe = 01S. the _ 


pom Src fe the benefit of the Lega fo the-deviſe 
Prom. ®Rygeen, OR ei Tad bent Mpeckelh bungenerall, 


_ aSitthe Teſtator do bequeath alt hislands, then the Te- 

- Rator having ſome landsatthe time of making the T6 

amen, and purchaſing thor Jandsafierwards , theft | 

of the Teſtament. hall 

hk Hemdeidiipms nat. pefſe** - Bur howſbevey the Laws'of this Realm 
mem nem ro peering” 
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Who may make a Teſtament or not. 
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| oy or-aft OXC, although the Tcftator have neithes 
horſe nor oxe at the time of his Teſtament made, neithes 
yet at the time of his death, the legacie is not therefore 
void *; but the Executor is bound to deliveran horſe, or * 
an oxe, as el{wherc is confirmed, wherealſo is ſhewed 
ro whom the chaiſe 'belongerh-in thiscaſe, nat what 
manner pr. peep enr rt 0% | 


Of afsigning Turors, x dipoſing 6 f Childens 
Portions , during their minorities, gene» .. 
rally conſidered. 


1 Many queſtions about the tuition of Children, 
2 The matiey of taitions both large and ancertaing 


$ vip. 
| x] FI ſhould undertake to ſpeak fully of the 
eh 


aſhgnacnt, or appointing of. Tutors 7 qeichil. 
> dren, and cuſtody of their portians, or other 
rights during their nonage, not onely y many 
queſtions would offer themſelves to be handled , 
(namely, who mey grant the tuition,. of whom, to 
whom, after what manner, what is the office and au 
thoriry of a Tutor , whenthe tuition is finiſhed, what 
aQion the pupill hath the Tutor, for the recas 
very. of his rights, or the Tutor againſt the yy Or for 
the charge of his education , andco 
things as are due to the childe; and finally, if: vp Tutor 
Telamentary excuſe himſelf, or refuſe the tutorſhip, 
what order is to be taken in the bebalf of the childe 5 
which queſtions are ſo ample, and miniſter ſo' great 
abundance of matter, that it is not poffibl Fn 
hend the ſame within any c compaſſe, fit for 
Treatiſe. Bur further, the caftomes: of this 
ſo divers a} coltrry ns to anathors which do con- | 
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—_ ; | ——___—— 
_ Geri this-marter;; that I-might-cafily falb into divers 
= eadiss.-i-io 2977) i #9 5 grf5 46 IKO 10 
- Wherefore, as well forthat this matter ſhould not cx- 
.*,--+-*." gecd the' proportion of:ajuſt member, as alſo for that 
4. Iwould bedoath to playthe blinde guide; E thought it 
4 better,and more-afetotefer the Readertothe learned 
." * of every place, of whom he may be more ſufficiently 
certified of their — _ than to fill up this 
- YORmMe wx MNINGE 0). CRETFAL,. FE4, ARG CON- 
er Foe Gp ſundry countries, in places with. 
in this Realm,whereofT eanobrain no ſounder warrant, 
nor better aſſurance'of the legality therof, than the bare 
reports, and relations of others, CIR 
Howbeit, foraſmuch as-within the Province of York,I 


my feIf have had ſome reaſonable experience in theſe 
affors for many yeers; I thought it notamiſle, briefly to 
. fignifie whatis there obſerved. | 
Ofthe committing of the Tuition of Children; 
- - andcuſtody of their portions, withinthe-.-. - . 
Province of Yor s... * _.- 


. ©: . N# pavents of any Conytry hav like power over their 
= - Children, as had the Romans. | oe: 
3 The eoftomes of the North parts of this Realm,dp wes 
ry much reſewble the Civill Law. ne RS a6 
Wt , : + a} [ offs * 2 16G099 £ 1:4 lags f 3+cki of | 
Lbeit, neither within this Realm of Ze- 
land, nor within any Realm Chriſtian ,' 
ua cnumerantur. DIES 20 Parcnts have the like power-over- 
wizpo- WAP their children; as tad the Romans *;-ta 
exſatscoabitic, =. * "> Whom alone that puryia porefier was pro- 


| 


2 $ Jucaiew. laſtir, HV C, 


F 


wo things\nay b be deviſed by Will. - 

awd peculi*; _ was the chicf cauſe whereby 

fy by their Teſtainents,; commit the; * _— 
bodies DH - Geng ES lea-. » 

fares, to the cu of others, ac to ivill, 2vcems. © 

Law*:yetin Aces places within this Realm,andname- Fats 

ly, throughout the Provinceof Tork,theredoth remain fic.dewnl, 

2 cettain-reſemblance of that power and determination © © 

of the Civill Law ; asin many other things , ſoalſo in 

the aſfſig pointing of Tutors b their Teſta- 

ments 0 an iow d whether were the-perſon of 

the Teſtator;vrofhim thatis aſſigned Tutor, Tk the © 01 pn 

children, or the manner of aſſignation, or the officeand 9.101 Or 

Footer of the Tutor, or the means new the Tut- 

ion is ended, which I zouſh Onely point at. x14 


'Who may appoints Tutor. je 29 
I The father may appvint 4 Twtor, by has Teftamen or 
ug Will, -- | 

'2 Whether the Mother may point 8 Tutor. 

3 Whether a ftranger may aſfign aTutor. © | > "0 
+ Whether the Ordinary may f igo 4 T wor, ive aero 


b. x}. Ic 

- Ndetſtand therfore hat enerall cuſtom | 
$7 obſerved within” the red 'of Terk <, es 
4 the Father by his laſt Will ot Teſtament, indebiars £2 ts 
XG may for a time commit the Tuition of his % inftruwenca anti- 
*Childe, and the cuſtody-of his portion”: way 
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Thethird part. 

- for within that Province, Children hve their filjall 
| - _ - portiensof their Fathers goods, according to the Civill 
--c Frepidew laws, except he be Heir, or advanced in the life time 
cadem prorſus quan* oF pie Father®, which Teſtament and affignation is to be 
"dana, + _ confirmed by the Ordinary *, who alfois to provide for 
doque lemineony®- the Exccution of the fame Teſtament*, 1. my 
Cc pms prong Ifthe Father dye,no Tutor being by him affigned,and 
pro numero libero- the Mother do in her laſt Will and Teſtament appoint a 
rum a jure quo 199 "Teor,the ſame Willis to be proved,and the afhignation 
' deberur lideris, clls Of the Tutor confirmed 8, - | yr 1 
relics uxore,qua fa> | And if no Tutor be affigned by either of the Parents] 
ns is coope- then = a ſtranger, if he make the Orphane his Execu- 
- tor, and give him his goods, afligna Tutor unto him®, 

Ge parts 16. em Which Tutor is by the Ordinary to be confiemed +. 


72 


part.$.16, Andifthere be no Tutor Teſtamentary at all, then 
7 wrt ox bp = may the Ordinary commit the tuition of the Childe to 


ew. his next kinſinan®, demanding the ſame, according as in 
arcri, adminiſtrations, whereany dicth.inteſtate ', ſothar the 
omnino Jueics Ten» Childe be not Ward , for then the Ordinary may not 
X eſt, 5. fin. laſtic.de diſpoſe of the cuſtody of his perſon , as is hereafter 
_ 1 x OR 6.j. declared ®, 

3 g Conkrmarur quidem rotor 2 marre dar 8, ſedcum inquiſrions propter agile mullcs confi 


omnino J 


on 1, 


| Who may be appointed Tutor, 


2 Hethat cannot be Bxecutor, cannot be Tutor, 
2 Whether he that i under age or lunatick, may be 49+. 
' '3 Whether #woman may be Tutrix. 


C. x; 
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6: > A 
FAN perſon may be affgned Tutor which 


YiY wot Grbidden® : who's forbidden, mayrap- jure 
MY pear by that which is hereafter ſpoken fuk ar mpery.nd ro 
| Exccutor® ; for he that cannot be an Execu- tur. Naw firmares- 
tor, coma bea Tutor®. _ __ 

| He that is not 21 yeersold, or is not of perfect minde Cagnel. in L. x. 
and memory, may be affigned Tutor butit is to beun- *x-ju.& 
derſtood that he the Tutor whenkela of fullage;or © c L 
when he doth return to fanity of minde*. rurel. 

By the Civill Law,a woman (tlie Mother and Grand- £5: firiolke Inte 
mother excepted) catmothe' 'Eutrix*; but it is e'Loju | 
not obſerved as a law within the Province'of York, <iawic. 
where not enely the Motherand Grandmother aread. 
mitted, but other women alfo, albeit they be. married, + Ugo 
and under the goyertimetitoFtheirhusbands*, © 
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The third pert. 
_ "11 Who ſhall be Gardian tothe Infant which hath Lends 


in ſocage. ; | . 
12 Prochein amic accountable to the Ward , after his 


| ge ties ”n the cuſtody of the Prince, wherher the PR 
flody of an Infant or 1djot, may be deviſed by the Teftarer. 


Q. Xx). 


SRreY the ſaid cuſtome poperally obſerved 

% withia the Province of York, a Tutor may 

be affigned toa boy at any time, untill be 

ants. 4 bave accompliſhed the age of fourteen 
am$permiſſum,eft. :***: '  - © ©. 1 YEcrS,andto.a wench, untill ſhe have ac- 
de wr.ric.quibuewo- compliſhed the.age of twelve yecrs*. But after thaſe 
dome nia. lofic. ' ers, heor ſhe reſpeQively may chuſe their own.cura- 


Þ  Iqwinrid.la8. tors, notwithſtanding their farhers Will*-: but if they 
us: -EdiresF. do not elect any-ether curator after their ſeverall ages, 
bom mnendod ly then he that is aſſigned in the will , is to be armed 
In fin. quamop. low curator to-cither of the ſaid children, albeit he were 
$ approvarieit= Love fourteen yeers, and ſhe above twelve when the 
L. relz. C.dere- Will was-made<. ooo Oo oo, 
 Racun'$ demeur. Inf. A Tytoramay alſo tbe aſſigned to a.childe that is not 
4 $ cum aurem Inf vent Mowietoanlietarhin pa nah ike®, | 
| ite ut all this which is here aforeſaid is to be reſtrained, 
Exticerimpaines ſOthat itbe not tothe prejudice ofhimthatiza Gardian, 
perſotiee majores fine or hath.thewardſhipof any Infant or minor *,or.ofany 
of ined 5 fries, Git y by reaſon of any-Lands, Tenements or Heredita- 
an hzcamhoritas fir MENtsS, belonging to ſuch Infant or Idiots... For bythe 
_ > os cps, ang Common Laws.ef this.Realm of E-g/and, the Lord 
gem ſpeQer jure pre- «Of \whomithe infant doth. hold. his. Lands., ſo:foon as 
=, + mam ut inf the Father dieth, hath the wardſhip and keeping of the 
— Heir, and thereby may ſciſc upon.the body:of ;the - 
ror nor eſt dandus, Ward and his Lands *, whereof. he.may alſo,take.the 
cura. Star, prerogative rejtis t-g.Firzk!Breve de idiora inquirerido, ->\'hk atk 
ding Wb, 65per de recogregan7, EL. nn 
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What things may be deviſed by Will. | E = 
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profits without account, ſo that he nonriſh and bring up - | 
the Ward*: and not that onely, but alſo offering to his i &naQerep.Ang; 
Ward conycnable Marriage, withour diſparagement, | 
before one and twenty yeers, if it be a man, or four- 
teen, if it bea woman :. if the Ward refafeto take that 
Marriage, he or ſhe muſt pay the yalue ofthe marriage *, * Sar-Well. ca4, || 
which is commonly rated according to the profits of 
his Landszwhich isathing utterly condemned of ſome, 
and greatly lamented of many. both grave and godly, 
becauſe of the inſatiable covetouſnefle of divers in theſe CC EY Or 
dayes ': for that thereby it commeth to pafſe matly pub. ang,tb.g.cap.s. 
times, that a freeman and a Gentleman, whiles he is an Termsof Law: verb. 
infant of {lender diſcretion, and lefle experience, deſti- 8*%*-" 
tute of his beſt friend, that istofay, his naturall Father, 
and conſequently, ſubje&to the ſubtilties and importu. 
nities of his crafty and covetous Gaylor, is bought and 
ſold likea beaſt, toſuchas ſeek to make moſt advantage 
of him ; and inthe end, beſides many moe inconveni- 
ences, matched to my Maſters daughter, ſiſter, couſin, 
or ſome other female, to whom, forhervertues and gen. 
tle conditions, if thine enemy ſhould be preferred in 
marriage, thou couldeſt wiſh him no greater tormendt(if 
it were lawfull for theeto wiſh himanytorment) Hell 
excepted. 
To theſe perils are theſe infants ſubje, which hold 
Lands ef other by Knights ſervice, called in French 
Garde noble ® + for there is another kinde of ſ{ervice,cal- m- dun: eag, c:5;. 
led Gard Retwrier, alias Gardin ſocage, ortenure by the : 
plough®. This wardſhip falleth to him that is next of 2 Eedem loco. 
kin, and cannot inherit the Land: of the Ward®, asthe A 
Vacle on the Mothers ſide, if the Land deſcend by the as.g3. x3, "—_ 
Father, or the Vncle on the Fathers. fide, if the Land: 
deſcend by the Mother?, P Brook.rir, gardeins - 
This Gardian, otherwiſe called procheiv awie, is ac- * Poa annie. &. 
countable for the profits and revenues of the Land to luv, verb. progheia » 
the Ward, as the Tutor: for the goods and chattcls-***: 
| £9. 
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q d.ffe.Marleb. c.17. to the pupill when he is of full age, 


.traQ. de rep. Angl 


lb.z. £5. i 


r Stat, Edz, depre- 
rog-reg. C.g9, 


ſ Fod. ſtar, % 


© Quia rurorem ha- 
benti tutor n6 darur, 


20 Dyecr.fol.303.An- 
no 15. Blix, 3e£Ats 


-aT7 Jonas Adams, 
Caurt. Baron, fol.14. 


Concerning Idiots, ſuch is the prerogative of the 
Princes of this Land , that they ſhall have the cuſtody 
of all the Lands of naturall fools, and may take the pro. 
fit thereof without waſte or deftruction, of whoſe fee 
ſoever the ſame be holden, finding to them neceſſaries*: 
And afterthe death of fuch Idiots,the Land muſt be re. 
ſtored to the right Heirs', But in the mean time, that 
is to ſay, during the nonage of the Ward, or during the 
life of the Idiot, the tuitionot the body of the ward or 
Idiot, or of his Lands, cannot be deviſed by Teſta- 
ment, to any other perſon, contrary tothe courſe of 
Common Law, in prejudice of him to whom the ward-. 
ſhip dath belong *, ſaving the Teſtator may commit 
the cuſtody of ſack goods and chattels, as he doth be. 
queath to the ſaid Infant or Idiot, to whom he will, and 

uring ſo long time as he will”. If the Idiot have Cop- 
pihold-land, the Coppi-hold of this Idiot is not within 
the ſurvey of the Court of Wards, but ſhall be ordered 


in the Lords Court, according to the cuſtome of the 


Manor,as touching this point **. Alſo if a Coppi-holder 
dye ſole ſeiſed of any Lands or Tenements ſo holden, 
his Heir being of the age of fourteen yeers;then he ſhall 
pay a fine unto the Lord,and do fealty, and be admitted 
Tenant. But if the Heir be within the age of fourteen 


5or. Yeers, then ſome Gardian ſhall be admitted to eccu 
« his Coppi-hold, and to pay, and do his ſervice due for 


the ſame; that isro ſay, if the Lands deſcend from the. 
Father, then the Mother, or ſome of her next kin ſhall 
have the occupation of the ſame Lands, untill the Heir 
be of-the age of fourteen yeers ; and they ſhall alittle 
fine for the Gardian-ſhip : and the Heir at hisentry ſhall 
pay the whole fine 27. 
' Of the manner of appointing Tuters. 

1 A Tator _— appointed fimply or conditionally, ts 

2 The 


4 day,or from a 


—}_ 
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bat rhings may be aeviſedbyWil. 5 


. 2 The condition depending , what « to be done in the 

mean time. * | | 

3 Lawfull to appoint one or many Twiors. 

4 Whether, where one Tutor appointed , another may 
be recetved, | b 

5 Whether divers being aſfigned, one Twtor alone may =_ 
bs adawitted. 1 

6 By what Wards 4 Tutor may be appointed. 

7 What if the Teſtator ſay, commit my Children to thy 
power, or tothy hands. he 

8 What if he ſay,1commit my children unto thee,quick 
end dead, 

9 What if he ſay, I deſire thee to take care of my Sox.. 

0 The Teſtator may uſe «ny language in the afignasion 
of 4, Tutor, | £7 =r | 


$ x1, X 
T7- "$24 £7 Mr 395 29551 
FIRSIER Y the ſaid general! cuſtome, it is obſerved « Deguaperplicias 
> 1-1 : 5 erplur 
7. JE: within the Province of York *, that a Tu- af Seen ene: 
| [02 JS 
26S Js untill'a certain time; 'or 9%i_tofta, curor dari 
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» the Ordinary may inthe meantime commit the tuition, tione. «© _ -. 
and he that 1s ſo appointed by the Ordinary, may for Ser hos _ ek. 


that time adminiſters... | | - +17" h L6plures,Ederes 
Moreover , it is wfull to appoint cither one Tutor ftr.wr. 


alone, or-many together®, Where one alone is ap. 45,2 ial. 


pointed Tutor by the Teſtator , the Ordinary ought k L.ncafoldm.$.ulk. 
t to joyn another Tutor, unleſſe he that is named T3 cx mr gh 
Tutor, be lunatike *, or be abſent about the Oey de Guratot ages on 
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Therhirdpare. © 


AL..o:r '$ 6 ; —— the Common wealth: for in theſe andother like caſes, 


fururus, 


another Tutor may be joyned ®, at leaſt during the im- 


Tut. 6 - . 
m Gloſ. &Minfog. pediment. Where divers are appointed , there one 
ind. S inerdum, I» a1 may adminiſter * : which conclufion doth pro- 


Mir. de cur. 


n L. z. de adminift. ceed with leffe difficulty , when the co-tutors cannor, 


'xur. if, 


o L. legitimos, $ in 


or will not meddle*, or transfer their authority to him 


legirimis. de legir. which dealeth? ; for they may do that, and ſo alfo be 
eut.[.47.de adminift, His ſureties. | | 


Wt. 
Bald. in L. quipue 
Pill, de negoril ſo that the Teſtatours meaning do appear : for they are 


ie, C. 
; -a © 1 


- L. Romanus, f. de 


It skilleth not,by what words the Tutor be appointed, 


nevertheleſſe to be confirmed Tutors *, 


nor. vel curaror, dag, Wherfore,ifthe Teſtator ſay, I commit my Children 


ab his. 


. to-thepower of 4. B. or I leave them in his hands, itis 


RE crentna MES, 35 if the Teſtator had aid, I make . B. Tutor 


C.derefta. Socin. cs to my Children *: ſd ir is, if he ſay, I leave them to his 
amaze. £OYCroment, regiment, adminiſtration, &c*. 

Gonis de Jufir. & If the Teſtator ſay, I commitmy ou to 4.3. both 
Leh ang. vick and dead, with all his Legacies by me given ; by 


"Par ans ſe words it is preſumed 5 that the Teftator meant.that 


_, &verioremef. A.B.ſhould be Tutor to his Childe,if he lived; and if he 
© Molin in addic. ad q;-4 then to have thoſe Legacics®. 


y Soc, 


4 dry ot when th — be correced*; (for, to havetui- 


Dec.in 


Err Levali $3 ther, than to have a carc of them only?:)neverth 


vol. 1. 


Pe ew © If the'Teſtator ſay, I deſire my wife to take care of 
conſt; aol, x, Ty Children,duting their minoritics,albeit thoſe words 


*3- do- not neceflarily infer, or conclude a tuition of their 
- own nature , but rather that ſhe ſhould chaftiſe them, 


x. _ tionof children, is a greater thing, and extendeth £ 


'- for as much as the ruder ſort of people do not know t 
difference of terms ,- nor the naturall force of words 
Therefore , if any be aſſigned Tutgrby thefe fo 
words, heis to be confirmed*®,  —- | 


a L.1.de ere The ſame alſo may be ſaid , where the Teſtator doth 


nes,f.de Juſtic.de jur, tO have the bare cuſtody of a childe committed*unto 
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Teſtator, e os bee ob EE 
yo mnt words*,w IS ignorant: 
: meaning 15 £0 be colleatcd by that wel went 
Pore, or fols or followeth after in the Will,. and by other 
circumſtances, which the diſcreet Judge ought to en- 

uire*,: i! 
Finally irskillethnot in what language the Tutor bee 
aſſigned, whether in any vv Fen ors or any 
other tongue *. 


Of theoffice and authority ofa Tutor. 


r.de confic. ec; 


& DD.in cand Limo» 
ka, in addic, ad jc&. 
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F Lak G dnt 


- 1 The effi of 4 Tutor doth principally reſpec? the per- | 
on of the 
2 Luft se-of 8 Tutor doth [tcopdarily reſpec? the good = 


aaminiftr ation of the pupills goods. 

3 TheTuter ought ts make ai Inventory, and i charge- 
able with an account. 

4 Whether a Tutor ought to enter into bonds for the per- 
formance of bis office. 

5 Of the authority of a Tutor. 
| 6 FRkE the Tutor may: alienate the £o0ds of the 
Pupil. 


| Jai. 
TEC Ck Heoffice and authority of the Gardian,or 


Ge, by rcaſonof any Lands, Tenetnents, or 
bl 6 TAPES . whether bee _ bee 
Ge Noiden by ts ſervice,or by foccage 
tenure NP declared * ; Sheree 
in this _—_ I ſhall onely conch! the office and authority 
of a Tutor, according to the cuſtome obſerycd within 
the Province of Yorke, net greatly differing from the 
diſpoſicion ofthe Civill Law. | | oy 
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b Inde-wrores quaſi 
rhitores, ideft, defen» 
forex, 3 rucndo, & de- 
| appellan- 
wr, ficur zdirui dicil- 
eur, qui zdes tucntur 
6 tuepres Inftir. de Tue 
rel/L. cod, 
c Nectantum alimeE- 
ra przſtari debene pu 
pillo ſed eriam in ſtu- 
dig i debenr 


d.Nappel.tra8.de 
rut.tir, 1 3$.0,44-fol, 


toris.Happel. rra.de 
eur.tir. 38, per torum 
f L,rutorem quend3 
C, de arbitr. rur, Ol- 
den.. de aQion. claſl. 
_—_— rut. direQa, 
utor quireper= 

.. ra ﬀ de adaiini 
Ar.rur. L. tutores, vel 
curatores, C, de ad- 
minift, tur, Bar, ind. 

- Letwtr.. 

h L.z.$ocffic. detur. 
& rarion.diſtrahEd.ff, 
ji Hoc ufratiſfimum 
eſle infr.tprovinc, E- 
- bor. certocerrius eſt, 
wecungue jure Civili 


ve e<ſtacoriug,: vel 
yiis, ſari noR 


TcnEcarTur. L, | { Ame 
dc adwiniſtr.rur, 


6. forte criam incidit ual [ | 

Karu. de reſta, hb. 3+provinci. conſtit- Canr. Firzh- Nar. Bre.. fol. "YY .Q Sed andeber ans yel 

£onyeniri nowine rutarioy Bar, in L, 1.5 ſufficit &.deadmigit. rutel. Brook; Abridg.tingartbeL.2. oy 
he FEE” g oods - 


This therefore is the office of a Titor, Firſt and prin= 
cipally to defend the perſon of his pupill ,' that/is to 
fay., to provide that he bee honeſtly: and vertuouſly 
brought up, and to provide for him mear, drink, ctoth, 
lodging, and other neceſſaries, according tothe Childs 
eſtate or condition and ability ©, ' | 

Secondarily;, the office of a Tutor confiſteth inthe 
good and faithful! adminiſtting ; or diſpoſing of the 
goods and cattles of the {aid pupill4 that is to fay, the 
Tutor may not commit any thing that may be hurtful, 
nor omit any that may be profitable to his pupill*; and 
inthe end reſtore unto the ou all his goods and cat-- 
tels, by him the faid Tutor before received*, And for 


that purpoſe every Tutor onghteven at the very ent 


into his office, to make a trueinventory of alt the goods 
and cattels'of his pupill®: and to'make at juſt and true 


+ accompt of his dealin 5, inthe;behalfe off his pupilt®; 


andiit is generally obferved within the-fatd Provirtce, 
that every Tutor, as well Teſtamentary, as-other ap- 
pointed by the Ordinary , "doth enter into'bond with 
ſuretiesto the cffeR aforeſaid, accorlingtothe defereti., 
on of the Ordinary A | « 2 way 6 4 Be vai 4) 
Concerning the authority of a Tutor, afſooneaghe 
is confirmed, hee may ſeaſe upon the body of the 
pupill* and may likewiſe jake poſſeſſion of all his 
-goods!, Andifany doe convey away the perſon of the 
aid pupill, he ray bee'convehted, and in the endcom- 
pelled to reſtore him®: Likewiſe if any perſon doe de- 
taiie any thing belonging to bis ſaid pupill, recoverable 
in'theEcdlefiafticall Court, he isvfually convented by 
the Tits, inthe behalfe'of the pupill®. : 
”*Flrthetrhote, the Thtor may alienate and ſell fuch 
>.dete nueelL.» de confer : kh ro, confi8 1 Lf 
Ree. neg. 
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goods belonging tothe pupil, as cannot TITRE DD 


become to lawtull age*: but other goods which ma 
conveniently bee kept, and continued untill the pupi 
attaineto lawfull yeateh> 296 clpecially goods.immaye. 


able,the Tutor may not-{cll nor a P. In ſo much ptdin af 


that if the Father by his laſt Will declare, that another 
perſon,ſhall have as el the goverament Gn ger 
of his Children, as the ipaling.les ſetting, letti 


ordering-of their: Lands) yet yarbqras the Jr | 
| - By S, by 


inthis caſe cannot ſell the {aid Land 
former words ; for thatthe meaning of the deviſor 


bee colleed to be ſuch., that he would, that his Land - 
ſhould be diſpoſed and- ordered, ara goed manner | 


and order for the profit of his wheres | 
ſhould {ell the Lands of the Children, that kinde of diſ- © © 
poſing thereof, were after an cvill order, eas 62 


t0 the, -meaning of the Teſtator 3. 
By whatmeanes the Tutorſhipi is ; ended: 


' 1 TheTutorſhip is ended by divers meanes. 

2 In ou + the puyill, the Tutorſhip i ended when 
he commeth to lawfyll age. 

3 Sufficient age ys 41148 at one and twenty, ſometimes 
-#t fourteene. 


4 Sufficient age ina woman, at twelve, fourteene, ang 


fixteene yeares in divers refpetFs.  - \ . 
5 Inreſþed of the Tutor, hu office is ended, if he Cannes 
be Angrs.4 or doe excuſe himſelje. 
6 Likewiſe if hee bee removed as ſuſpetted, or become 
lunatike or deafe and dumbe,or be abſent, or die. 
7 How the Tutorſhip « ended, inreſpett oftbeformedl 


TE the nition, 


0s - & xibje 


0 A p 


w_ 
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ended by divers 'meanes; 
theperſoniofthepu- 
& the perſon: of the 


| derut.th, $5-56&t-B _ ) *r{of 1 e Tuto 
 Þ Minor quibus ca 1-58 finiſhed, when thepupill hath accompliſhed Lute 
Jore, Vide Repertor Fctent age. Sufficient age 1N a- MAN 15 ſomenmes at one - 
ertachni.' yerb. mi= | as * x22 FM f | 'r . at four- 
norgloff, «DD. inc. and twenty YEares, and riot before, ſometimes Ar.Tone 
ex part, de refticuc; teene®; Tn a'woman ſometimesattwelve, ſometimesat 
ſpokexrra, rtcene ard fornetimes-at fixteene;*. He that is Ward 
OS. de republ, TOMXECCDEN Omeunese age neg" ape wh 11 EN 
Ang)lib.3.:5 Pric> 'by reaſon of Lands;helden in Knights ſervice, is not our 
Bo groundsfol. 35+ "gf ward(hip, untHt-he bee of the age of one and-twenty 
frees —Y yeares*: he that is Ward by reaſon/of Landsholden- in 
| leg ſocage ,. isthen,out. of ward{hip, when he 1s of the age 


9H, z. Brakde | 
cenſ. Ang. lib.2:c.37. ne verry e at which ycares he ma -refuſechis- 
Brock.tiegardn.1 IT of fourteene ger ppb tf: at _—_ age alſo 
© Termes of Law Gardian, and call him toaccount- - ene nf g 
ra ck ay. is che worſhip ended Fer have no Land OR RO 
«IF» Js - + 0 tp, >. Mat) % nat 4 g te Y —— 

H. 3. andthe Minor. may theft allo-Cal 1s 1ate © 
gh:indeecram.C.cs counts: andif be will, he maythen chooſe aCuraton 
eur.efle defin, Toftir. ©: > k th My »{or that was Tutor orſome other oY 
quib,mod. rur, fin, in CINMET TE 1 wake > veares of "y 
prin. A woman afloone as ſhee 1s rwelve yeares of age, 8 
KSupr.cad.part.$ x 'gHt of the government of her Tutor, unleſſe thee: be - | 
j Inflc,quibaodaue \17. 4 in. reſpec of Lands; for then ſhee ſhall contiae || 
Y Brooke 68” gaid; Ard untill ſhe bee fixteene yearesold® , except Thee 
%l. 2, 0.7; Principal }, = of the age of fourtecne.Yeares,: t the death of her 

ounds fol.35. Boy 4 A ag N . * . - he Aunceſtors X 
Fg 25s: eve, Bunceffots; for being of thoſe yearesat her Aunceſtors 
{8b .5Fabe death, forms much 3s hee may havean Hiohang, © 

m Lteſtawear. dece- 10 JO ghtsſervice; ſhe ſhall not RL 1: 


Raaur,ff - In refpe@ of the perſon of ,the Tutor , the -tuitl- 
n Infre-5-par- on is ended , if hee become ſuch a one a cannor be 


o- loft. cir. de excuſe or 7 of who ntion is madehereat-- |, 
we-liba.6 reminic. f, . Made FXccutor  , Of WHOM RIC | nat} 
eod.. ter®, or ifhejuſtly excuſe himſclfe *:( But thoſe SA 
he 


Whas things ity be. TT 74 


concerning excafing of C Tubbs and Chr brators, are very 
ſeldom or nor at all ifed : for Fur 990 Be a daies 
are ſo far from exc ings mlclyes, r el ate 

trary they ftrive and'labour inighely © ug 


turning that'to a benefit, which was og to be a 


burthen?) or if the Tutorve be removedas the 
tultiby 8/d6termined4;( i be Kit bad Dates 


Tutor, which defeth Js oe atthfully/itrhis office) or if 
the Tutor become lunatike , or deaf and dumb, or in geexcat —_— 
that caſe, that he 'cannot govern” or adminifter his * L. Cujus bonds 
goods, orif hedye*, or sabſeat, + dog henof, .the de corner. furiel 
Fa tefpeetotih nd fort of the tn ig th x $pearered, Taff 
+I ' e manner a 0 tuition, the * 
office and authority. of the Turor is determined,as i the enharg— = 
Tutor be appointed upon png TOES h condition oy if. de tur, 


: . bd » 


is broken or if the ew tc + pa  _ 
tain time , which time is finiſhe WY Me grim ubi 
other reſpedts (which' for _ I en Pas, perks . traduntur 
ſhipi is determined Y, dens = wing! wes 
Of the quantity vo Lads OY . 
by Will. 


1 Of Lands, Tenements and H exon ſonctincs 
all, ſometimes but two parts of three, is Avi 


0. XV 


NN == Ow that I have ſhewed wha kinde of 
We things may be'deviſed by Will, it remain- 
«4 | eth to ſhew how much = dyriftabſerof 
= = afar ye by 

And firſt concerning NF $ ene- 
ments , and Heredirunents, ny 
deviſed wholly, as Linds,, Tenements, and"Heredita- 
ments holden in ſocage, or of the ne oP-ibeays | 
O 3 tenure 


EE nets” 
- #6 
”— — f 


he ooo net ” 
+ * 
3 -* 
we + $6 


— —— 
___ 


-» 44% PETS a cu Se -__ a, ARE EE = «de TR" of 
"To third part. 
AL E{ {$$ $$< LES <0. 8% de 
va% 3 . , 


a Supra cad, 


purſe; if he pay Legaries fir. 


of the debts due tothe. Te ſtator. 


 Teſtator is reſtrained, 


part.$.4 tenure®*: ſometimest WO parts of three may be deviſed, 


namely,ot Lands, Tenements, and Hereditaments, hol. 


+442, 45-2 den'in chief by Knights ſervice, or of the nature of 
Pty 
bd SS | tofore, where T have ſet downtheſtatutesat large. 


Khights ſervice in chief®, as appearcth more fully here- 


I 


:devi ed by, Teſtament. > Hort £107 z 


1 Legacies-to be paid out of the cleer debilefſe goods. - - 
" 2 The Exccator compellable to 24) dcbis apt. of his own 


z 


--- What quaritity, of goods or chattels maybe 
Y) 6h F%- Pane AS IF2 b - 


. 
_ 

+ ” 

ol is a7 
SAS, n 


3 Funeral expences 


. 


| 5 20 be deducted gut of themboleguod, 
4 The Teſtator may ſometime bequeath all his debzlega 
go0ds, ſometimes half, and ſometimes but athird part. 


F; T2 , ; . Fo”! ars 
"5 Whew balf the Tefatars goous.is due th, the Wife os 
Yap A 


"6 'Whew the Wife and Children ought to have either of 
them a third part. © | ; 46h 
7 Whether the Wife and Children ought to have any part 
3 Whither the Wift and Child)t# mayclaim any reaſo- 
zable part of Leaſes. LS. 5 ORD 
9. Whether the Wife and children may.claim 4 reaſona- 


bit part of goods, where there. is uo cuſtome. 


1 0 The reaſurofvhe-Law which Teaverh all td the dies 


feng of the Teftator. 


11 The reaſon of the cuſtome; whereby the power. of the. 


morcerning the quantity of goods and: 
Na chattels to be diſpoſed, this is firſt tobe 
1 noted. therthe Teſtator cannot hequeath, 
= | oy part ofthe goods, but where ſomes. 
thing remaineth cleer, the- moderate fu-- 
Pl / nerals, . 
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nerals ; : ; and the debrs duc-by* the Tehtator *firlt, dil. : 
_ ow 9 And thercfore, 4 the Teſtator do, bequeath ® Br2Qon. deſcgb.& 
acies by his Teſtament, whcrehis g wy cen ang WHEY. 


chile will nor ſuffice to diſthaige his, funerals. and. 6 prefaram. C.de ju- 
debts; and the Execitor 'pay any 'of thoſe Tn Ys: cm 


before he have diſcharged the debts,by means w N, legarariis praferuns 
there is not ſutficient goods left, wherewith to pay the te creere: Soy: 
Teſtarors debts: in this caſe. the Executor ſhall be- NR — 
charged with the papibebk thereof, 'out of his own; autem de damno vi- | 


purſe®, as 'one that had otherwiſe waſted the goods. 7? ks: 
of the Teſtator®. ——— pat 


This then being underſtood, thar no Legacie is due, giiw8conſeftolega=/ 
but where there cleerly remain ſome br -uiypat ne _ OT Mer 
the fiinerals and debts, firſt deduct (or funeral ex... — 
poets re to be dedudted forth of 'the whole goods,” 

th by the Civill Law, and by the Laws of tt Sod nem ny men 
Realm*.) Thou fhalt underſtand, that of that which _ heredem, ſed 
remaineth, ſometimes the whole, flomerimes che half,, loogs-amco alker./ 
and ſometimes the third part, may be bequeathed, Or jure nodiro, caujun 
deviſed by the Teſtator according to the diverſity of <1 us pray I 
theſe caſcsfollo) conorem | 

The firſtcaſe is, whenthe Teftator hath neither wife- py 
norchilde, at the time of his death; for then he may * Tinh. te 
diſpoſe alt the refidue of his cleer goods and cattels, at. Ss 
his pleaſure*, rp apes OG | 

The-ſecond caſe is; when the Teſtator at the time of. c Doe & Srpa. lia; 

C.II. new cle . 


civili 
jure Gl 
LE 


his death, hath a wife and no childe, or elſe ſome childe 
or children, but no wife. In which caſe, by acuſtome 7, 


rore 
chard. &.$.9G pron vc. wile & Mi in $. ſed noftra, Inftic. de 
F: _ role en ack conn, 


O 4 obſer 
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134 : VN 0 . Toe t trd part. 3 

4 21 0 fervcd , not pnely rhroughout theiProvince of Bork, 
an in many. other places belides, within this Realm of 
Exzland, the goods are to be divided into two parts; 
. > and the Teſtator cannot bequeath any, more than his: 
| © part z that is to ſay, the one ialf : forthe other baif is! 
6 -....- daetothe Wiſe, or cl{e tothe. Children, by yertue of 
g Licdw,Brafon.& the ſaid cuſtomes, And if the Teſtator have a Wike and 
xzherd, ubiſuprs"  CHi1de or Children 3 which Childe is Heir to the 
| +» Feſtator, or which Children, were advanced by the: 
Father in his life time; .in this caſe likewiſe the goods 
7 | are to be divided any parts Forman the Wife is 
- 2 "ſeri. 0 have One part. to. her ſelf ,,andthe-other half is at 

ke. TR ehmcer 36s" the fiſpoling of the Teſtator. 23, ., | 


-_ $ . - 4 g 


ca Edi, AuPow., .The thirdcaſe is, where the: Teſtator leavethbehinde 

im both a Wife;and alſo. a Childe, or Children. In. 
which caſe, by the cuſtome obſerved in divers places of 
this Realm of Zxg/ad, and namely. within the-Pro- 


- 4 
* 
CE— 


44444. +. 2 Vince, of, Tork,, the Telijator.cannot bequeath anymore 
HAR: &compuraria.i of his £ bed than chr part of the cleer goods; 
Sevecario ArthiepiE> {57 in this caſe the. ſaid cleer goods are ro 'be-divided 
&Pizhirbubiſaprs; Into three parts, whereof the Wife ought to have one 
gg © part, the childe or children: another part 5 anditherhird 

.. part (which, is called the.deaths part) xemaincthto the - 
EY” i Teſtator, by him to. be givenor bequeathed to. whom 
_ Joc pra ' he thinketh good*, So that the childe or children be 

os not Heir tothe Teſtator their Father, or advanced by 

' bigs in his lifetime forthenthegonds of the deceaſed 
'. are tobe dividedinto two parts, whereof the Feltarors 
TE wife is to have the one half, and the other half re. 
24 Firzh.L.NaBre. maingth to be diſpoſed by the Teſtator 24. And if the 
uhl pit. Teſtator have wite and children, whereof one is Heir, 
anotheradvanced, and ſome not adyanced by their f4- 
thet.in his life time :-in this caſethe goods of the de- 

ceaſed ſhall be divided into three. parts, whereof the- 

wife ſhall have one, the childe or children not advanced 

another, and the third ſhalt be in the poixer of the 

| Teſtator, 
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What things may be devifed by Wrll "7 3 
Tellator, to b&dj &i{ i oſed according to his ll 25. Andif- .; rater, Bras; 
the Teſtator , by* Is Will, bequearh alum of money, Liadw. D. Smith & 
or alcaſe, or ſome other thing, to.ſome of his children "__ 


—_— 


ot advanced by him-i bis life time, in-heu and fari& - 9Y Cod BY 'Y 
ction of his filiall portion due unto him by the cuſtom h 4 
of the Country: yet the filiallpertions due to-the reſt - - 


of the children notadyanced , thall not be augmented 
thereby : neither ſhallthe whole third part of the Te- 
ſtators goods be. divided amongſt them., but that filiall 
part or ſhare , otherwiſe due tq the childe, in licu wher- 
of he hath a Legacic bequeathed unto him, doth be- 
long to-the Executors, in caſe-that childe accept of 
the Legacie in lieu and ſatisfaction of his filiall por- © _ | 
tion 5. Which thing is left to his choice, fo thathe ** Ta now ſaweſucs 
may cither accept the Legacie,. or refuſe the ſame; and nitui. O_ 
challenge his fliall portion ;. as hereafier more fully is ; 
ſet down 27, =, 3i] 27 Vide 3.cad.gar” 
And here note, that where the wife or children ought **** | 
to have a rateable part of the-goads of the.deceaſed. be 
it athird part, or halt, as the caſe yeeldeth ; there alſo- 
they ought to have a like. part of: the debisdue untothe 
Teſjator, after they be.recavered by:the'Executor or” 
Adminiſtrator, forthenthey-are numbred oraccounted 
amongſt the gaods: of. the Teſtator, but not:beforei; ' ; Brook abridgt ens. 
But of leaſes, the wife and children cannot: have.any: xecv-112.5i . 
rateable part within the Province/ of Tork;,-or: othey- {2 conlderadis 
Places. where: they:have been accuſtomed to have their i hac nonprobaca, fine- 
rafeahle parte the moveable goodsanddebtsrocover- colon Meg pro, 
<<. leſs the ſaid wife or childrendemanding theirrate-* recepto magis can-- 
able-parts: o6leafes; do prove that byiſpeciall caſtome- L F 
of chat placo{nawely.of that City; County; Deanry'or? « Firah, inBr.dera- © 
Pariſh,wherethe:Teſtator dwelled,and had ſuch leaſes) i fonab. part. in quo+ =. ** 
the, wivesand children were-:accuſtomed to-have' their | rojum toon. kg, 
good as OL t Teſtator, whiol l pecial cuftor n beinp inp pro- hebemes in Md 2202 - 
ved.they may: recover the ratcable-part as befores; | Chart, 62%... 


_ _ 
* <—— WII wo HA oy ng a nes oy os _ _ 


The third part... 

- The tourth caſes, whei there is no tuchtuſtome of 
dividing the goods of the Teſtator into two parrs, or 
into three parts, as is before mentioned : in which caſe 
a:beir ſome were of thisopinion, that even by the com- 
mon Laws of this Realm, the cleer moveib'c goods 
were to be divided into three parts, or into two parts, 

| as before, whereof the Wife and Children were to 

1 I» bac ſenccntia haye their parts*, and conſequently thar the Teſtator 

- ag ory regni Could not diſpoſe any more thereof, than the half or 

uriſconſulrus, a-otws t.;ird,being the deaths part : Nevertheleſs others(whoſe 

[= han $e po Opinion i:ath p.evailed ) do hold the contrary, to wit, 

Fazh. in 9. Brevi de that t':ere is no ſuch diviſion to be made by torce of 

_—_ _=_ _ the Common Laws of t'iis Land, but onely by force of + 

3g, 2 bag" hf cuſtome®, and conſequenily that it is Iawfull for the 

rin poſt mwlcam dif Teſtator, by the Laws of this Rea!m (cxcept in thoſe 
' [1 uy places where the cuſtome aforeſaid is obſcryed)to diſ- 
Hen, 8. que ceo ad Poſe all the whole reſidue of his $00rh, (his funerals and 
oftre mile en ne © debts deducted) ar t:is liking, and that the wife or childe 
nunquam deaurr,, & Can Claim no more therof,but according as the Teſtator 
der viderur que ceo ſhall deyiſeby his Teſtament. 

= +4 up <q And in tle opinion of ſome, the Law of this Land, 

; wh ch leaveth all the reſidue to the diſpoſition of the 

Teftator, funerals and debts deduQted, ſeemeth to have 

* better ground in reaſon than the cuſtome, whereby he 

is forced either to leave two parts of tiarce, or at ſeat 
the one half to his Wife ate Children®. For what if 
the Son be an unthrift, or naughty perſon 2 whar if the 

Wife be not onely a ſharp ſhrow, but perhaps of worſe 

conditions? Is it nor hard, that the Teſtator muſt leave 
either the one halfof his goods tothat Wife or Childe, 
or more, for the which alſo peradventure he had la. 
boured full ſore all his life 2 Were it not more reaſon 
that it ſhould be inthe liberty of the Father,or Husband 
to diſpoſe thereof at his own pleaſure 2 Which when 
the Wife and Children underſtood,it might be a means 


whereby they might become more obedient; live more 


os la... 
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vertuouſly , and content with good deſert ,. to winthe | I 

good will and favour of the Teſtator?... Theſe reaſons o Hiſce racionibus u- 

make for the Teltator , and forthe <quity of the Com-, pagnmden. nee .. 

mon Law , which leaveth the whole xeſidue to -his-dif- regr.d. apo wo 

poſition, . . _. x ITT Egon oy —p"s A 
But the cnſtome, whereby RRenY of the. Teſtator ;;.. _ | 

is reſtrained, 'is not without reaſon allo. For where it 

is asked, what if the childe be an unthritt,the-wife worſe 

tharia ſhrow 2.So it may -be demanded with Ike facility | 

what if the childe be no unthrift, but frugall and-yertu- 

ous? what if the wife be wy Roa os ner IN e Sper 

which thing is rather. to-be preſumed 2... But if it beinot Þ <-dudum Seplrim 

2miſſe Che word ,.then onthe contrary; what, if hd verry aire] 

the Teſtator.be an unnaturall Father, or. ugkinde Huſ. concluf. 122... 

band * perhaps alſo greatly inriched by his Wife,wiers 

ax peforp hewasbut poor:ſtandeth it:not.with as great 

_ reaſon that fuch a wife and children ſhould ovided 
for, and that it ſhould not be in the power of ſuch a Te- 

ſtator, to give all from them, or to beſtow it upon ſuch - 

as had not ſo well deſerved it, and by-that means ſet his - 

wite-and children a begging * ſurely the cuſtome+hath 

23s good grornd, in reaſon; againſt lewd: Husbiands' and 

unkinde Fathers, as hath the Law, in meeting with diſ- 

obedicnt wives and unthrifty childrens. . 


quam - 
noe 1505? -Y p \ | gquoad liveros, Nam--- 
quod a@ uxorema artiner, juber imperator illa.hova reflirvi, que mariee vel eþ ipla uxore, yel abalio | 
nuptierum caufs, nempe ad ſbſtinenda marriwonii oners dovara fucre, L. 2. ſol. watr. ff. Ber. in Rub.. . 
ſolu, marr. 0.22. qued aurce 2rcinet ad liveros jure civili, Als nuncariens;id eft, rertia pars totius + 
patriwonii, nunc ſen is, ſeu dimidium aflis pro legiriwa deberur, Auth, noviflimo, C. de inoffic. refta. - 
quzquidem Jegitima gratis rantum Bberis deber) inrelligitur > nam ingratis nihil habet parenspro -- 
kgiima relinquere. Claud. Batrandier. ereQ, de legitima. cr3.. $3 + | 


If the Teſfaror do bequeath'more than hemay;. 
which Legacic isto be-preferred; or whatother .': - 
..... > cqurſe-isto be.fallowed..... 7 v1 
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4 whether ene Legacies 1d be ad before aw other. 
EE: wy 2 Divers opinions about this queſtion, | 
b-: 3 Firſt concerning'ths queſizon, we are to conſider whe: 
ther there be an Inventory vr not. 4 RT Og 
4 An Inventory being made, the Legatary need wot pay 
any one whole Legacie, where there i aot ſufficient to pay 
the veſt; © Tg 4 EN. 
2's Ab Yu wherein ay Inventory being made, the 
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Exeenter i forced 10 diſcharge ſome Legacies wholly , 
though there be not ſufficient govds wherewith to diſcharge 
the reſt. | | | 
* 6 1f the Extcutor pay #6 ſdine Legataryhis whole Legacies 
whether he therebyrye himſelf to pay the reſt wholly alſo, 
7 Whether the Legacie being unduly paid, may be reco- 
wered, | | 
i. $:: No Inventory. being made , how far the Executer 8 
bound to pay Legacies. #, high a 


$ xvij. 


S——_—_ Ow that we have ſeen when the Teſtator ' 
EIS may diſpoſe all the reſidue of his cleer 
WM 20ods, or half, or bnt the third part one- 
INEARTL ly; and whatbe the reaſons of enlarging 
RAB or reſtraining of the liberty of the Teſta- 
tor in that behalf : foraſmuch as it doth often fall out 
in fat that the Teſtator doth bequeath more by his 
Teſtament, than he may by Law or cuſtome, thatis ta 
fay,more than the whole reſidue, where he may difpoſe. 
all ; or morethan the half, where he can give but the 
half ; or mere than the third , where he can give no 
more but thethird; Itſhall rib berunprofitable to exa- 
mine which ofthe legacies are firſt to bediſcharged,and 
namely, whether:that Legatary whicttis firſt named in 
b:: the will ought to have his Legacie firſt anſwered before 
6: the reſt, and-that.. he thet-is namediin the ſecond place 
IS to 
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What things maybe deviſed by Will, © i% 

to have his Legacy nexr, and ſo the third,:and fourth, | 'Y 
untillthe deaths part be wholly ſpent, and thenthereſt 
of the Legataries rohave nothing : or whether the Exe. _ 
cutor;may gratifie which of the Legataries hee will, 
withoutdifference whether he be firft orlaſt named in. 
the will; or clfe whether ought cvery Legataryo ſuffer 
defalcation,orratable deduction from every Legacy, to 
wit ; fromthe greater Legacy the greater part , and. » hex 
fremthelciſer Legacy the leſler part, proportionably; - +; /-: +) 
{othatthe Legacics doc not exceed the deaths part; ahd , x; x nile. 
that the deathspart may ſufficeto pay the Legacies. 

It ſeemeth by the opinion; of fome, that a ratable 7 
patt-isto' be deducted, . and taken from every Legacy, 
andthat it is notin the power of the Executorto gras 5. 
tifie any one Legatary to the prejudice of another Le- 
| ng ray 1 he be firſt or laſt LOO 

ut rather; if che Executor pay to one-Legatary his 

whole Legacy; that then he En eth himſelſeropa to Wilt, 
the reſt of the Legataricstheir whole Legaciesalſo *. | ta urilicas.Plowd. in 

Onthe contrary it ſeemerh by the opinion of others, 74,4 jus verb. $i ho: 
that if the Execwor do make an inyentory, then-it_is me deviſes A. 20,lib. - 
inthe power' and: choife of the Executor,: to; pay*to an moagy—bag 4 | 
which of the Legatarics hee will, his whole Legacy ©: gorutt; aime+bio 
Jikeas it is in his choiſe to pay to which creditours hee forſque alenlve de 20 
will his whole debt%, albeit he bee nar ignorantof 0- pry owe equenn 
Hther debts, of the ſame nature*: and that payment bes de euxe.,Twyes i 
Ing made accordingly, and no afſertesremaining inthe voykpayer lewa0, th » | 
hand'of the Executor, the Legatary liath no-more re- dude, wn can« 
medy: againft the-Executor for his Legacy, then hath eradixe ceo, ne-ad a(- 
the. creditor for-his debt, who by the Lawes of this 22 —_— T's 
Realme is utterly excluded , and by,which.Lawesitis gd.$& 6 prafaams X 
lawfull for the Exccutor; to gratific which of the credi- < Erhocia jure hun | 
tors he will , ſaying in certaine caſes elſewhere mens. ny ener 
tioneds; * + | civil. uteods$ 16+ + 
. Tn which contrariety of 'opiniions , this is firſtto bee” fDo8-@8md. ls 
conſidered: whether the Executor do make aninvento- g infappm65463 
xy'or not. . " Lo" | 
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The third part. 


_ h Paul. de Caftr. in 
_— L, ſcimus, $lma cre- 
oribus. C, de jure 
& 6 prefaram, 
ilaf.in L. 6 quis ceft. 
$ apud Iul.ff:deleg.1. 
k Imo jure civili le- 


reſte $ apud Tul, gui- 


num cvicanduwy 
gara excedant ſun» 


lucce( 


>.> 
> SIS >. 
Wat nes 2 


ie folio ee6e- 


vis'non N pro» 


mata vel vires patri- 


mein coun habearrantum inparrimonicy cencum quinquaginesſcrogar J ad piascauſts 
partim) ad profanas: tuncenim [egnta uri I » & oben ately 
. trimoniiteſtatoris,deind were Jerrakirur falcidia, m falcidia, non de piis, Ira tener Barr. d. Auth. 


"If the Executor doe miake an inventory, according 


to the Lawes and ſtatutes of this Realme , then hee 


need not pay to any Legatary his. whole Legacie*, _ 
though hebe firſt « fra in thewill*, (I ——_ where 
there is not tufficient , to anſwer to:cvery Legatary 
his whole Legacy ) but may retaine a ratable part, ac- 
cording tothe proportionaforeſaid*, faving in certaine 
caſes, whereof one-is, when ſome ſpeciall thing is be- 
yeathed ; as the Teſtators fignet or his white horſe ; 
which ſpeciall Legacy (as ſome doe deeme,) is to bee 
ſatisfied and payed wholly withent diminution, inre. 
ſpeRof any other generall Legacies, or of Legacies 
which doe conſift in quantity. Another caſeis when 
the Legacy is:to be diſtributed in peas vſes ®, wherein 
though ſome be of opinion, that this Legacy is to'be 
wholly ſatisfied before other Legacies generall, orcon- 


d& fiſting in quantity : yet by the common opinion., xe« 


ceived and approved of the beſt latter writers, this 
Legacy hath ne ſuch priviledge, warranted by Law, ta 
bee preferred before the reft 28. Another. is when the 
Father doth bequeath ſome thing to his Daughter for- 
her Dower, or towards her mariage ”. An other is when 


real, ubi fwpra the Teſtator doth bequeath any rung in ſarisfaction or 
- recompence of ſome injury by him 


one, or of goods 
evill gotten® : for thoſe Legacies alfo are notto be di- 
miniſhed,; by reaſon of other generall Legacies, or Le- 


* gacies conſiſting in quantity, the which ſhall remaine 


wholly unſatisfied, rather rhen thoſe foreſaid Legacies 


w= ſhall be diminiſhed : and conſequently,in theſe caſes itis 
le- not inthe power of the Executor, to gratifie any other 


Legatary athis cletion?, 


allegatis, ex cujus relatione hanc quoque communem afſerir, Vaſque de 


Tiraquel. 
.tit:3-$ 26, p. PaukdeCaftr,in d. $ apud Iul, cujusconfilio hac func mentice: 
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What things may bedevifed by wil. gn 
Furthermore; if the Executor doe make an. in- See dg 

 ventoty, 'and"afterwards- pay to ſome Legatary this 

whole intire Legacy, yetis he not thereby tyeditoipay 9 Plond. incalingee 


the reſt ofthe Legacies' wholly, rn wir ln Sotho. nr 6 Forde, 
ing ſufficient )and thisis undoubtedly true, if rhe Exe. Good herres ber. 


cutor were ignorant of other Legacies given by the 
Teſtator 3, exceeding the dearhsparewhen he did pay pe, oontars- 
the whole Legacies”: ; Bur ficither'the Executornor a- = 
ny other Legatary, can reclaime orrecover thatover- penis le, con alancia 
hoy falci 


b us paid, and delivered to the 'hands of the Legatary, ance, 
as unduely paid unro him, in reſpeR that thete is not Gz,idefiquarce hes 
ſifficient to pay all the reft of the Legacies out ofthe redidebitz.{(Bar, in 
deaths part*, | $ nonaurem dc have 


Tf the Executor efiter tothe Teftators goods, and pines 


will make no inventory thereof, then may every Lega que profetto ſomnia- 
pry, recover his whole Legacy at his hands*; forinthis ri Baru haredem 
the'Law preſimeth that theteis ſafficivrit poods to —_— legara fine 
pay all the Legacies, and'the Executor doth ſecretly cimoon* og: 
and fraudulently ſubſtract the ſame": whereas other- vir: horedicatis, fee. 
wiſe the Exceutor is prefimed not to'have any more fo Teilicer Parry 
g906s, ; which were the Teſtators, thenare deſcribed in by. CadL, 
inventory; the fame being lawfully made*, | — falcid. 


fare, C:de jure delib. & ibi gipG. ibidegr, ' = 1 Hoc verum jure quanos uchmur, quo neque Exccu- 
eori, neque lega po. Compe ertadeblcondifia, vel aliqua ao qua pit ju ejus — Imove=- 


r6velipſo jure creditoribus -vel _ rm wg ſubucnianur ; atcer= 
kEExerur hows Pali ar? Tthbel, be hedeficoy proc, $denegarur, Spec. de Inſtr, edit.$ nuncyers 
wang rt I. ſcimus, C, de jure dclib.facic. cin liceris, de captar.extr. - u Sichard.in 
4,L.fcimue.$ & fi » quodinr nifi executor joſulicientia, nam munc 
lieethon eoaficiar ararium,non ffrra metas ta inds &fi gs 
Corar.inc. x. de teſta.extr.n,ry. Dejure' vero regal voſtri, five fit invencarium confetumy fire non, 
bonorum, ut videtur per Dyer. M.6, Hen. 8.c,3. 


ereairr, ſeu ualifupquegt perens, ſufficiencia ks 
14. & Sichard. \in $Þ; GL-Acions, & bis ptr ut aig 
France Hereuan traQ.de probac. neg: :D,2.56, 34 QN- 


Of « Childrews. portions. within the Provoince 
of VOrkE. | 


x | I ednvjeds; onfſeare Hranghtit' the 'Proviece of 
Torke, 


" 
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Torke Childe ought to have a Childs portion. 
A Wharf be be heire, or advanced by ror in his 
bife temee. | - bi : 
| ._ 3: Divers queſtions about Childrens or filiall portions 
fit to be knowne, | | 
4 Whether the Father by his will may forbid his Child 
ro have any filial portion. | - 
5 Whether the Father may leſſen his Childes part or por« 
tion by h& will, fy | | wa 
6 Whether the Father may impoſe 4 condition upon his 
Childs portion. | 
7. Whether the Father may by hs will deferre the day of 
payment of hs Childs portion. | 
' 8 Whether the Father may __ 4 charge upon his 
Childs portion, or beſtow it upon another afier the death of 
his Sonxe. | Y 
9 Whether a Legacy bequeathed by the Father, ſhall bee 
waderfioodio bee kf to the Child, in recompence of bis pore 
tron, | 
10 Whether the heire in taile be barred of 4 filiall portion, 
11 What if the Lands be of awery (mall revenew. 
12 Whether the Heire inreverſion may have a filial 
portron: : 
' 13 Whether hee which holdeth Lands by deed in mort- 
gage, may obtaine 4 Childs parts of his Fathers "rrp 
14 Whether coppy-hold Lands barre the Child from « 
filial portion. 
15 What manner of preferment doth exclude the Child 
from a filial portion. IE 
16 4 rude deſcription of preferrement excluſrue of 4 
Childs part. | | 
17 Anexplanation of the former obſcure deſcription. 
18 What if an other then the Father beſtow « gift up#n 
the Child. : | 
I9 What if a Father beſtow a thing upon another, for 
the god of bis Child, 6 fr ecrnivg and krowledges 
| 20 WV; 
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" _ IWWhat things maybe deviſed by Will. Was 

"20 What ifthe Father beffiw an Eccleſtaticall benefite | 


p his SOnne. | | 
21 What if the Father an—_—_ the Sonnes debt. Ani 
22 What if the Father IT 4 mariage for his Child. = 
23 What if the Father beftow an office upon his Child, © - 


24 What if the father bequeath ſomenias in liew of bid 
Childs portion. | 
25 What if the Father beflow aleaſt or an annuity, @® 
whereof the Child i to reape no benefit whiles the Father 
truth. . | ; 
26 Whats meant by the word Competent, | 

27 What if the fathers ſubſtance greatly excreaſe after . 
the preferment of his Child, = | 

28 A ſmal gift of the Father doth not barre the Child 
of a filial portion. | | ; 

29 What  underfloed by this word Portion, 

30. What if the Father Me pen his Child 16 
ſome nther end, and then for his filia!! portion. . 

31 What is ſignified by this word Patrimonium., 

32 What this word Patrimonium doth import, 

33 Whether the Child may caſt in that which he hath vs : 
cerved of bis Father, apd ſo recover a filiall portion. 


Of filiall portions, | * 
$.xyiij. 


I) Tthin the Province of Yorke gencrally ; 
M1 (and in ſome particular places within the 
MY Province of Canterbury) there hath becne | M 
SY an auncicnt cuſtome ſo long obſcrved, as Bb 
| . the beginning thereof doth exceed mans = 
memory, and divers famous writers dead and buried 
long agoe, have made mention of the faid cuſtome in 
thery yet living workes,, i a becne obſerved vo 
k 6 ore 
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a Lindv. in.c, Status beforei their dayes*, by which cuſtome continuing un- 
| os rt to this day , nes is due tothe lawfull Children: ff c- 
BraQon.de legis. & VETY Man; being aninhabitant or houſe-holder within 
conſtirut. A et 2 the faid province of Yorke, anddying there or + elſe- , 

—goobinne gw where, being an inhabitant or houſe-holder within that 
bonorum Do&.& Stu. Province, a filiall or Childs part and portion, which is 
lid. r.c.10. Brooke A”. {ometimes athird part, and ſometimes ahalte part, of 
Swich de hiscleare moveablegoods; as hath beene atore.ſhewed, 
Repub.Angl. 2." unleſe the. Child + bee Heire to. his Father deceaſed, , 
7% ry Abs \ or were advanced by him whilſt heelived >. Whereby 
antiquiflimaque in= wee may COnccive a notable rule, and two famous limi- 
dubitrs Adetioſirns tions thercof. The rules this 2: There i due to every - 
Archiepiſcopi ' Ebo- Jawfyull Child a filiall portion of his Fathers goods dying 
—_ fdelieer = yoithinthe Province of Yorke. The. firſt limitation of 
b Supra cad, parte, EÞis rule is: Y#leſſe hee be Heire to his deceaſed Father, 
$16 The other limitationis.:. Ynlefe hee were advanced by 
bins in bis lifetime. Aut foraitauch as many queſtions , 

doe ariſe daily about Childrens portions, no leſfeneed> 

full to be knowne., by reaſon of the frequeneythereof, 
then hard-to bee attained, becauſe of the &arcity of 

writers upon this ſubjeR: I have thought good'to (et 

downe ſome-obſervations, as well:touching the rule; 

2s touchingthe limitations , whereby the ſaid queſtions. 

< L. quoriam in ws 122 be decided, Ofevery of thele particularly. Con- 

roribus c. ge inofi- CCrling rhe rule therefore, the ſame doth proceed and 

Sol. Teltue, Accedir taketh place. Firſt, albeit the Father by his laſt Will 

=> & ang ay" and Teſtament ſhould forbid + his Child to have any 
enum guncupatur,ut» Part Of his goods : For afiliall portion being due unto - 

pore quod jure nat him, by force of the {aid cuſtome, the Fathers will is not 

_ pu of force to withſtand theeffeQthereof*, Secondly +the 
d 4 L,quonizm- C. Father cannor by his-laſt will diminiſh:the portiondue 

de inofficiol. Teſtam. \ > the Child, by vercue of the ſaid cuſtome*, And ther- 


ramen non eft 


| Pins ren. NS fore if the Father hou 139% IE RNs twenty: 
aliquando allur "egi- poundsin mony, in full atisfaQtion of his filiall portion; 
—_— mer? any whereasperadyenture by the rate ofhis inventory, the 


TreQ. delegirima. ©: {are would exterd ito thirty or forty-pounds, in _ 
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rel? Jace 

Father cannot impoſe any + condition-upon the ſaid © quoutimur: Nam je 
: portions, though the ſame were not onely lawfiill, but: 7 cl fly eps | 
cafie to be performed. For the Child 'may recover the one peo kyjnns | 


ares <ombar., » -ooH 


yeares after his death; for it is due preſently upon the ! qfF ;uberfiliun can” 
Fathers-death,. and is recoverable in the-meane tine, *numeAR,inaurnon 
 notwichſtanding the iFathers will ro'rhe contrary 8, go! nl es wo 
Fiftly,/as rhe filtall portion is due to the Child without © quacunque alis rath. - 
diminution, condition or delay, ſo' is it due without all ' 00% amen _ bs 
manner of burthen or charge*, and therefore if the Fa- hum, C_ 
ther thould 'by: his wilt bequeath the fame to/ any o- *ouncians poreſt pe- 
ther+perſon , after the death of the Childe Cwhich” gums * cunts, 
| $ thing is very uſnall within the Province of. Yorke ) the - Smpliciter acceptans-.. 
Fathets will is veid in this point. For hee can no more F8%um 7 Lin] 
diſpoſe of his Sonnes portion þy his will, then of ano. | probibeme- . 
ther mans goods, Howbeit; if the Father ſhall deviſe menua pers lee ES 
any thing tohis Sonne by his will, over and beſides his = irumian ge-. 
filtall portion,there is no queſtion but he may transferre quande. $ general Gy 
the ſame to any other-after. his Sonnes death; but the ' ® noflicelk, - - 
portion dueto the Sonne ſhall belong to-his Executor ** 5 auwpi 
or- adminiſtrator after his death. "What if the Father \famincexrm, , >, 


= 
* 
_- 


ſhall bequeath a Legacy to his Child, being neither 84 quaiamal2 

, Heire, .nor advanced by him.in his. life time. without: boom | 
| g Tymentian , whether the ſame ſhall be fin liew and ' Burandies, ubi fupe. 
recompence of his filiall or Childs partz whether ſhall Þ< E quonkw' uti” 

, this Legacy beeunderſtood to bee in conſideration of condido Ly Ala 
| his portion, yea or nay * In thiscaſc if the Legacy be-- v<lalia diſpofits wo- 
queathed,be as muchor more inquantity,thenthe filial punto roar 
portion. goth extend unto, by-the rate of bis Fathers ' Jr, id quad virida 
eriamoblerrantia ha- 


bewurinfra Provinciam Eboraceaſem, _i Supra cad. part, $6, Necin Anglia aliqua vis . 
mot fubſticurionis, utpore quz eyaneſcente patria'poreſtare cnbere megan Taft depapht 
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665 The third parts 


_—_—— 
Fi 


k Nam quando quan- 
tixas legari convent 


” cum quantitate &cbi- 


ra, vel cam fuperat; 
Tuncpreſumicur re- 
litum - fore afiimo 
compenſandi, etian fi 
Tcſtator ft debitor 
ex. caula voluntaria: 
renctur ex cauſa ne- 
ccl[:ria. Menoch. de 
przſump. lib. 4. prel- 
IT0N,26. ,. 
1 Menoch. d. hb. 4- 
preſump. 109. ls. 

& E-rum quz in boc 
paragrapho tradiitur 
notitiam magis ob- 
ſcrvara quiiem con- 


ſuetudine, quim in - 


lege -"ſcripra 


Savil, unas Baronum 
ponan > far the other {ide , that if the Lands be worttrathoufand; , 


CaftrumEborac. ſep» 


s ita thouſand 
_ Heire is bar 


inuentory,the Teſtator is preſumed to have bequeathed 
the ſame, in recompence of the filiall portion®, though 
hedidnot expreſſe ſo much : And fo] thinkeit to be}, - 
when the Legacy doth want but alittle of the filiall por- 
tion, though the Child be then at liberty, whether he 
will accept the ſame for his portion, yea or no,'as.1s a» 
foreſaid : Burif the Legacy be very {mall; orif the Fa= | 


quando ther will , that it ſhould bee paid out of his part of his - 


goods,then(in mine opinion)the Legacy ſobequeathed, 
is not to be preſumed [rqhavebeene left, with-a-minde 
or intention, of compenſation. or xecompence: of the 
filiall portion! » So that in this latter caſe the child may 


- recover, as well the filiall portion as the Legacy, but 
'not inthe former. Thus mych concerning therule.. 


© Concerning the firſt limitation of this rule, which is; 
That hee which is Heire to his Father, can pave-no filiall | 


portion of his goods : This is diverſly extended *. Firſt, 
; not onely the Heire of Lands liolden infee-fimple , is 
thercby, barred from the xecovery. of afiliall portion, 


but he+ alſo that isHeire in fee-taile, either generall or - 
ſpeciali®, Sccondly,albeit the Lands be of very ſmall{ re- a 
venew, peradventure not paſt a noble yearely rent, and _ 
the goods very great ih compariſon of ſoſmall rent (be 

unds' or more -) eyen in this caſe the: 
rred fromthe hope of a filiallperſon*. And 
though this may feeme hardrothe Heire, ifweconſider! 
that ſame 7u« primo-gemiture; yet if we ſhallconfiderom: 


pounds by yeare,and the goods little or nothing worth; [ 


rimana allifarum, An» (the debrs being paid)and fo little or nothing left tothe: 


no Dowini (aif- men 


reſt ofthe Children, ( which cafe is more frequent then: 


2604+ publics propa- the former )the cuſtome (we ſee) js not yoid of equitie;' 
lavic, Meadet cam #* hen both caſes are <qually ballanced,and indiforcntly 


.Þ Jits - © luriwis 


pondered. Thirdly , not onely that Heire is excluded 


exte & ciligenteran% from a filiall portion, whichdoth enter upon the Lands 


Judicis & cam experti (waxim2 vcroia con ſuctudinibus huffus regni borcalibus ) ſermonem. 


in 


- 


n ; Ack 4, Jy” ” ved Vn ty +4 ”* $2) » a Mo _— 
EI EATS oP TTY "I COT INGO 3 x7 5 A F i hoot ee Is TY APSR tA? os oa NE 
At ”Y L La bo AN 4 : ok Yy T . 4 _ 4 hx 5 - 4 Tca * > => Wn 
* Yo SF = Wo” pg, PEO $ZAISGT" * bs ET TS > , Lf I 2 2-5 p Coed 8 od; Ab PBs a SA 
' 9 EILE Ef er an Wet HS xx $4 2 I + Canby Ro way v4, EF RL AE WO We IT 
”Y ;s 0 vY. « & Z 5," $7 + - % 7 = I 3 ts; _ P., (& - 


WY... _— 
: — 
CCC WEE © 
” 
e 


——— _ 


What things may be deviſed by Will 199 


72 immediately -afterhis Fathers dearh, but he falſo which 
 isHeire in reverſion * for he rhat-is Heire in reverfion | . 
is Heire, and being Heire, can have'ho'filiall portion”; pHuc facir quod res 
For inthe Wrir F; rationabili parte bonorum, it 'is con- D.Djes —_— 
tained, that he which demanderh a filiall portion, Nec eſt ;s. | 
heres , nec in vita patris ſui promotus', as by the.ſaid- , 


Writ more at large appeareth4, Now he thatis'Heire ' q rb. Naunre to; 
in reverſion cannot ſay ſo , and therefore can recoverjno 122. Br.de Rationaby 


filiall portion, according to the cuſtome ofthe Coun. P20. 

trey-: otherwiſe if he ſhould recover a portion, and: the 

Land afterward ; the finall intent of the cuſtome ſhonld” 

ſuffer prejudice, which would that the Lands and goods 

ſhould not goe both one way, but the one to the Heire, 

and theother to the reſt of the Childrens Andyet the 

caſe may fall out very hard with the Heire inrevetfion. 

For what if he ſhould die in the meanerime, 'before hee 

could lawfully enter to thoſe Lands;which be his onely' 

reverſion, and ſo reape no benefit either of his Fathers 

Landsor goods ?: Howloevet'it ſhall fallout; heemuſt- 

be content with his lot: and thoughnot he, yethis ſhall 

enjoy the Land at the time appointed. Fourthly,albeit c vide Dyer.ubifup, 

13 tthe Heire hold Lands by deed or feoffment inmor..! | 

gage;or with clauſe of redemption that is to fay, 'upor- 

condition that if the feoffer pay' unto him a'ſumme of r,Dehacg. Confului 

money at acertaine day, that then the feoffer may re.- 2-Tho. Hefruthmilly 

' enter, and the deed or pgrant'to bee void, &c,' Yer (den vinie ) diſertifli» 

neyertheleſſe in the meanetime, untill the condition be® mum, Ec # confiliis 

performed, and rhe Land redeemed, if hee ſhould'de--A8# Marta in 

maund any filiall portion, he is barred, becauſeasycthe* libuzimer aliveuum 

is Heire to the deceaſed. But if the Lands ſhould bee 1n<< Yb Hanore in- 

redeemed, and the moncy ſatisfied, then it is thought, 'pctmncer/marites? 

that he may recover filiall portion, becauſe rhenhe is" deliberationew opis 

not Heire to the deceaſed, nor the advancement cer-"j;e; OE 

taine, made by the Father in his life time*, Likewiſe | ne(6 quid egoſzatis) 

if a man purchaſe Lands in fee, anid by''wilt deviſe the - =3:keplena & rag 

lameto his eldeſt Sonne, INTE Helres CY e,Id&D.Th. Heſcorhg 
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The third part. 


r Perkins, fo'. 109. N. 
569+ 


. Ls connunquam 
non paucis quorum 
non eſt obſcura fama 
kuſconſulris accepi- 


and for defaulc of ſych iſſue to his yonger Dn 


the Heires of his body; &c. In this caſethe eldeſt Sonne 
is not barred fromthe recovery of a filiall portion, as 
Heire tothe deceaſed: becauſe hee is not as Heire to 
his Father, according to the courſe of the Common 
Law, ;but according to his Fathers Will *© But whether 
this deviſe ſhall barre him as an advancement, oras a 
Legacy intended to be given or bequeathed, inlieu and 
ſatisfaRion of his filiall portion , may bee a queſtion , 
whereof partly heretofore, and partly hereafter. Note 
alſo, thaz if the Childe ſhould. have + any coppy-hold 
Land -after his Fathers death, in this caſe he is not re- 
puted his Fathers Heire, to the effec aforeſaid, and ſo 
not barred from the recovery of a filiall portion, due 
by the generall cuſtome ofthe ſaid Province *.. 
Concerning the ſecond limitation, which is, That the 
Childe advanced or preferred by his Father in his life time 


canyot challenge 4 filtall portion of* his goods: -For the 


better underſtanding of this limitation; it may bee de- 


— 


manded- what manner-+of prefecment o3advancement 15 


that'is, which doth debarre the; Childe from a filiall 
portion. This queſtion is. much more caſily propounded 


then anſwered; forthat I doe not find irdefined or dee 
ſcribed by any:writer-either Civill or Temporall: and 


conſidering the varieties of opinions,and diverſities of 
ments.,in this matter; itis impoſſible :to make an 


- abſolute definition thereof, and very difficult to make - 
atruedeſcription; howbeic I have adventured ina rude 


kinde of delineation ( andas it were with a penfill with- 


outany colours ).to draw-an obſcure forme and: ſhape - 
thereok,; This then( inmy.conceit) may betearmed an 


advancement. ar preferrement , whereby the Child:is- 


excluded from a filiall portion, whenas + the Father in 16: 


bislifetime hath beſtowed upon his Child, a competent 
portion whereon to live. This: obſcure piQure that ic- 
way. bee the, better-percaived, Randeth in. need. of an 

| ex= 
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What things maybe deviſed by Will. 199 
explanation or ton ; for the which T muſt ac. 
knowledge my fſelfe to bee indebted not onely to the 
profeſſors of the Civill Law, bur alſo to them of the 
remporall, and rather to obſervation then to reading , 
the matter it ſelfe beidg rather over-ruied by cuftome,, 

17 then ſubje&to rules of written Law. The f explanati- 
on is this: Firſt, where a preferrement is faid to be that 
which the Father beſtoweth : it is to be noted, that 

18 if + another then the Father, beſtow any preferment 
or advancement, though never ſo much , this prefer- 

. ment by another is no barre tothe Childe, from the 
recovery of his filiall portion of his Fathers goods*, x Claudius Batcan- 
muchlefſe where the Child hath adyanced hiseſtate by ir. Tra%. de legirt 
hisowne induſtry, Secondly,where it is ſaid ( upon his 
Child)itis to be obſerved that if the Father beſtow any 4 

19 thing upon another forhis Childs fake,or for the good 

- © of his Child, neverthelefle this is no ſuch preferment,as 
wilt hinder the Childe of his filiall portion. And there. 
forcifthe Father beſtowany thing upon a man of trade, 
to take his Sonne for an Apprentiſe, and to teach him _ 
his myſtery, this is no advancementtothe cffe&afore- ; at 
ſaid?. Orif he beſtow any thing upon a Schoolemaſter 7 jt: Onnlmods 
Or Tutor, inthe Vniverfities of Oxford or Cambridge, offcefta. Lz. $ ulcim. | 
forthe encreaſe ofhis knowledge in learning,or for any dune gy | 
degree there to be obtained : this is no advancement to” miſfivile, & idco non 
exclude the Childe of afiliall portion *, No moreisit, <ompuarur in ig 

20 If the Farher buy advowſon + of an Eccleſiaſtical payrny -—oip ; 
benefice or dignity , and afterwards prefent hisSonne' = 4.L. 3. $ ukim, de 

21 thereto: Or if the Sonne be + much indebted, and the'. nent: E:nkin.G 

 Fatherdiſcharge the debt, yet Thold this not to bee a' mand. d.c.r2.n.19. &c. 

22 preferment®*, Butif the Father beſtow + a competent” 3 Ciaud-Bartandier. 

rtiof with his Daughter in marriage, upon himthat' per. C. depoRttio. re- 

L marry her, this, without queſtion, is ſuch an ad- verf.ubiramen diſtin 
vancement.as will barre her fromthe demand of a filiall* Fouuuian Noret- 
porrion *. Ando itisif the Father beat chargesto buy h.Cde not. :cftam. 


# Ward, and doth match him in marriage with his Cu$ind Tra, © © © a 


P 4 Daugh- _ 
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The third part. 


c Ita 2 


bi ſupra, 


Prince, 


Legum An- 


glicarum peritis ſzpe Z ' . 
fis qu% Sonne: whether is this a preferment to barre him of 

de hac qu. conſului, 

dd.L3. $ultio. f- de 

Muneribus, Claud 


Ms 


@ Supra hocipſe'$ in . 


_Danghter : This -is: ani advancement whereby the 


Daughter cannot claime any filiall portion, though the 
Father doth not beſtow any thing elſe upon her, What 


if the Father buy an office, and beſtow it upon his 23 


his portion 9 It ſcemeth to: bee no barre thereunto4. 


Thirdly , where it is ſaid 7s the life time of the Father , - 


wee arc to underſtand, that though the Father by-+ his 
laſt Will and Teſtament do bequeath any Legacy to his 
Child: in liew and ſatisfaction of his filiall portion: yet 
becauſe this was no- advancement to the Childe whilſt 
the Father lived, he is not ſo barred from.the recovery 
of a-filiall portion heereby , but that he-may refule or 
wayyethe Legacy bequeathed in his Fathers Will, and 
recover a filiall portion; due according to the cuſtome 
ofthe Countrey®, Howbeit if the Father in his life time, 
beſtow. +a Leaſe upon his: Childe, or grant unto him 
an annuty for life, outof his Lands, yetin ſuch manner 
as the Childe ſhall not reape any benefit thereby, fo 
long as the. Father liveth, butafter his death : this is 
holdenfor- a preferment. or-an.advancement*, . becauſe 


it was aſſuredunto him in his Fathers life time, nor is 


this caſe.contrary tothe former ; for the- Child had no 
aſſurance ofhis Legacy untill his Father was dead, be- 
cauſe. hee might have revoked rhe ſame, ; at any time 


whileft he lived , which he could not doe inthe other | 


caſe. Fourthly , , where it is ſaid a Competeint Portion -, 


this word Competent, {ignifieth equall, or notfarrein ,, 


feriour to that quantity, which otherwiſe according to 
the cuſtome of that Province, ſhould fall to bee due 
to the.Childe, after-the rate. and proportion of the Fa- 
thers..eſtate, atthat time when hee-doth beſtow an 

ſuch thing upon his-Childe : ſortheſame. being equal), | 
ornot much under the rate, which ſhould belong to the 
Child by the cuſtome aforcſaid, if his Father had then 
dyed; fliall Rand for. a ſatkcient preferrement and- 


4 
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2dvancement; . to exclude him from a filiall portions. g Demodicis non eft 3 
For conſidering the equality , or ſmall inequality, .be- Ce Se tbidew de _ 
twixt the one andthe other, it-isro-be preſumed, that rweftiai I 3 
it was the Fathers-purpoſe, thatthe one ſhould ſtand os pong wn 2 
Inſtead of the other*, In-ſo much that if-the Father ques. *. 
27 after this preferment ſhall live many yeares, and +en= ; 
creaſe his ſubſtance,yetl thinke that the Fathers former 
gift, would bayre. the Child from recovery of any fur= 
ther filiall portion : andthe'reaſon is, becauſe as the 
Father did grow richer (in which caſe.the- Sonnes pre- 
ferment ſhould beelefle.) ſo.it might fall our, that the 
Father might have growne poorer, and then the Sonnes 
preferment ſhould have. beene more. then otherwiſe 
it would by the. cuſtome of the Country; ' So-that the 
Fathers gift being at the firſt competent, in regard of 
his eftate at that preſent, rhe ſame is not made Il, 
orineffeuall, by the encreaſc or decreaſe of his future 
23 eſtate. But. ifthe Fathers. gift. were + not competent, _ - 
_ orfarreunderrhe.rate, of. that which otherwiſe ſhould 
belong tothe Child bythe cuſtome; as for the purpoſe, - 
if the Father ſhould give his-Child- five pounds, to put. 
* inhis purſe or. beſtow at his yp whereas others. 
wiſe his- filiall portion-would extend: to divers -hun- 
dreths, I doe not hold this gift of the Fathers to be ſuch 
-- — as will E—_— the pe from his. . 
iall portion}, neither inthe conftruction of Law , nor; ;:Quea ch 
fthe intention ofthe Father; and that iris rather.tobe. es 
termeda mecrebenevolence, thena preferment or-ad-, provciiius, non de-, 
vancement excluſive of a filiall portion: and.if the Son- gitiaamy quilanimo- 
have deſerveda gc od turne at his Fathers hands, thisis. dovandiidtecif prey 
no advancement but .a recompence of that-which. was. Prey ay pane 
29 _ deſerved®, By be word + Pando, under-- — TraQ.cag- 
and not -onely a ſumme af money, .or-part ofthe Fa-. Þo"* 
thersgoods and chattels, butalſo Lands and-annuities, ;porcmin kunwnns 
beſtowed by the Father upon his Sonne : Finally by rc filiakm portions. 
theſe words (whereon t0 live ) igis to be collected, our 


- 


_—_ 


—_ 
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The third part " 


if the Father beſtow any thing upon his Child, ro fany | 


. ether end, as money in his purſe to ſpend amongſt his 3® 


equals, or to buy him ſures of apparel], or books, orar- 
mour for the ſervice of his Countrey: yet this (as I take 

it ) is not: to bee holden foran advancement, though 
peradyenture the ſummes of money, given for theſe 
particular ends, were not very much inferiour to that 
which otherwiſe might belong to the Childe for his 
filiall portion according tothe cuſtome, and otherwiſe 
would have beene taken for an advancement!. For that 

is properly + called Patrimonium, or Patris mans , 31. 
which the Father is bound unto by the Law or inſtin 


ranG Of nature towards his Sonne, which is, Ro ſome 
- competent thing for the maintenance of his 


Childe, 
whereby he may bee the better enabled to live after his 
Fathers death ®. | 
And as there is Patrimonium, fo there is Matrimo- 
#ium, The definition whereof is viri & famine conjun- 


i io, individuam vite conſuctudinem continens, the joy- 


ning together of man and woman, in an unſeparable ſo- 
ciety of life. But the true + Etymologie of the word is, zz 
Matris munns, thatis,the Mothers duty, whereunto ſhe - 
is bound by the Law of nature,andis or ought tobe ex- 
erciſedin the nouriſhing of her Children, whilſt they 
beyong and under her government, like chickens whilft 
they bee under the Hennes wing". Anſwerable to this. 
HMatrimonium, or Matris munms, 1s Patrimonium,or Pa- 
#ris munws,the Fathers duty,which isor oughtto be ex. 
erciſed in providing of ſome competent portion for his 
Children, whereby to live after they ceaſe to be kept a- 
ny longer under their Mothers wings, and doe flie a- 
broad into the world to ſhift for themſelves ; And that 
giftof the Father which is moſt proportionable here- 


unto, is moſt worthy ( in mine opinion) to be aug 


a preferment, ſach as will exclude the Child from a 


allportionafter his death, 


But 


33 
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_— Whet things may be deviſed by Wil. 
But nowariſethaqueſtion not to bee pretermitred : 


what if the thing which the Father beſtoweth upon the 


Child , bee fo indifferent betwixt competent and in. 


competent, that it may bee. juſtly doubted, whether 
the ſame were Patrimonium , and fo ſtand for an ad- 
vancement, or a meere benevolence, over and befides 
the which he might expe a filiall portion, Now whe- 
ther + may the Child caſt in that gift ofthe Father, and 
ſorecover an equall portion, with the reſt of his bre- 


thren and ſiſters, yea or nay ? It ſeemeth at the firſt 


that he may, for ifa man ſeized of thirty acres of Land: 


in fee-ſimple., have iſſue two Daughters , .and giveth 
with one of them in mariage ten acres of the ſame Land 
in francke marriage, and dyeth ſeized of the other 


twenty acres, ſhe that is thus maried, may( ifſhe will ) - 


havepart of the twenty acres, whereof her Father dyed 
ſeized ; but then ſhe muſt put her Land givenin francke 
marriage in Hotchpot( as our temporall Lawyers tearme 
it) that is to ſay, ſhee muſt refuſe to take the ſole pro- 
fits of the Land, given in francke marriage, and ſuffer 
the Land to bee commixed and mingled together with 
the. other Land , whereof her Father dyed ſeized, fo 
that an equall deviſion bee-made of the whole, betwixt 


her and her fiſter ; and thus for her tenacres, ſhee ſhall 


have fifteene, whereas otherwiſe, her fiſter ſhall have 
the twenty acres, of which their Father dyed ſcized® : 
and as in Lands, fo in goods, whick.isalſo agreeable to 
the Civill Law *... And T have ſcene-it ſometimes ſo 


obſcrved,by the conſent of the Children not advanced, lem 
being then of lawtul{yeares z, but I-have not knowne it: 


atany time fo over-ruled by Law, without their con- 
ſents; and therefore .I doe conclude that, conſidering 


the ſtr neſle of the-Writ,- De ratzonabili parte-bone- - 
rm, this giftofthe Father , ſhall either be tound to be - 
a preferment, or not: if ſo, theniis the Childe excluded - 


trom recovery of a filiall portion : ifotherwiſe, then he 
_ may 
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The third part. | 
may recover the ſame according to the cuſtome' of this 


q Hoc enim nomi- 

naw ind. Breviex- -covince of Yorke,as in the ſaid writ is contained, And 
thus much for this diſcourſe of filiall portions, due to 
Children within the Province of Yorke, wherein ne- 
verthelefſe I doe willingly ſubmit my opinion, to bee 
cenſured by the judgement ofthe better learned, / 

and more experienced thercin, as I doe 

in all the reſt of this | 
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the Fourth Part... 
62:0. #7 Aons of Teftameuss: gs gr. 
AV of thegenerall, ſubtantiall forme of a Te fe 
EIS ment. $ 2. 
After how many ſores aw F vecutey pray bee 
made. I" 14. 1 $-3s '1 
of Fi T7 wple affienation of 4 43 Executor, 6. 4+ -4 
Of « conditional af ignation, or, nomenation of ”- Tv; 4 
for; 5 o - . 


Of the eff eit of a conditional dsſpoſition, 

Tm every poſcible condi onght ta be dredge 
ciſely. 

Nehether the condition bee accounted for acc ompliſhed in 
 Law,when it doth not ftand by the Zxecutor or Legat4- 
#, wherefare the ſame is nat accompliſhed, |  $.8. 

Whetber he that is made Exeentar or to whom any Legacy 

' & bequeathed conditidnally , may in the meane time _ 
while, the condition dependeth, x tothe exe- 'J 

emorſhiy —_— 
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corel rheTeg by entring into bonds, to to 
; e Cop dbtion, 0: tomake reſtitution. $. FN 
ether if Fer ſafficient 1 that the condition was duce $6 
compliſhed, though the ſame doe n0t continue, \. 10. 
Of divers conditions which may ſeeme doubtfull, whether 
a bm awful of-uplawfull\: And firſt,o choſe conditis 
*#n5," whertby' the” liberty of making Teftaments is hin- 
dred; how farre phe foo are lawful or unlawful. Q.11, 
Of tho uſe conditions whereby the liberty bf mariage t hinde- 
how farre the ſame are lawfull or unlawfull. $. 12. 
W hether the prohibition or. forbidding of alienationof the. 
goods bequeathed be good or not. «13. 
Within what time the condition may or ought to be perfor- 
med,no certaine time being limitedby thewill; $.x4. 
Of the under ffanding of this nſuall condition, (If he dic 
without iſſue.) $. 15. 
What order & tobe: taken concerning the adminiftration of 
the goods of the decea _— whites the condition of the ex- 


ecutorſhip dependeth unaccompliſhed, TT Os 7 
of the making of ay Extcator , to or from g ceriaine 
"$179 . 2” $1 To 
of the making f an Executor vxiverſaly or A eres 
A 
; of haking of E xecuters by FROM [9M of I 9. 
How many may be 4 fo 0mpng Extcub#rs. | $.20, 
off thoſe things which ave appertaine to the apparance of” 
* Tertaments. Taz.) 7 
Of the particular formes of Teftaments,” © © \'$, 22) 
Of the aha of a ſolevone Teſtament, . © © /b. 27 
of tbe forme of an unſolenone Teftament. 24. 
Of the forme of a written Teſtament, $29 
of the forme of a nuncupative TeFament.  * 0.36, 
of the particular formes of other T eftaments or loft Wills. 
Mk 27. 
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In what manner EE 0 4 


TESTAMENTS | 


LAST IVES ea 
are to- be moth. - | nv | 
Thi pale emes” , £5 _ 
Of the formes of T ellaments,.. : 
;q : 


"X50 many ſeverallformes of Tefbaments,a1 therebekinas... 

- of teſtamentary formes, you be general, ſine parthe- 
ular. 

3 The general formeaf Tomei oft U{ſential, , 
and accidental, . 


&Je-. 


j AP Ecre followeth "the Puith princi- ft 
Þ pall: part- of this: Teſtamentary - 
J'- treatiſe : "wherein Iundertooke to: 
ſhew :how ,"orit. what manner 
® Teſtaments 'orlaſt Wills, may'or- 
/ ought to bee Ln 'For- OC®. - 
B mance whetcof T thought it con. 
| ddd. "ranalh, 2th Wie Wine. 
ventiſements and thento proce 
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Nr oye prin. ubite— 
ner contra Bar. b& a= 


Ramencariam nb cfe 
dc forma ſubſtanciali 
ſeu cſſcnciali, (ed for. 


herpes 
— — met 


firaree) 

in  eciacMs,detefenth£Minog in $.ſed cum paulatim ,Inftie, deteſta.ordin; 
Velnonefſe & noo apparere, peria ſunt, Vl Idem deco 

ag 


. © Whereforebefore I ſpeake of thoſe particulasformes} 


ſubſtance or invard eſſence of the Teſkament whereby 


bo uo oarmiocas an wile Wis Cohan. 
Wibs: for every kinde hath his ſeverall forme, and cve- 
ty kitde differerh from anorherby hisforme*.. __ 
The + nexr advertiſement is this, that albeit every 4 
kinde.of Teſtament have his proper forme 
roit ſelfe5; nevertheleſſe they have allo gene- 
rall ms rothem all, *: 


order requireth thatI ſpeake of the ——_ 
Of + which generall formes ſome doe. reſpee the 


3 


y_ is —_ to _ which was _—_ _ doe 15 
peR the outward appearasce or proofe © eſtamen 
whereby that is made to appcare, which head 
were, ould not e tobef, Fornot ap« 
itis, (in conſtrution of Law) as if ix were not. 
Idem ei in jure, non eſſe, & non appareres, 


* 


..Of "= forme of eve, 
» wu IS. $7 'T OO IP FOO | ; 
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- x Theeſſentiall forme common 10 every Teftanent jr the ; 

2aming 0 an Executor, --. | 
3 ghopt &. 69.4 48 Extcutor. | 

@n Execuior is ſaidto bee the head of 


| ied a Execmer is alſoſaidrobethe 
Aatio of the Teſtament, het w 
5 NoWill properly tearmed 4 Tefament, wherein wd 
Exeentor naned,albeit other Legacies be befs therein. 
6 The 
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or: Tho f Pf Dig bbs Feed Rn . 
7 An occaſion her ONE” COTE the 
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F he doth mdkea Teſta- « £1.44 kev th: 

A nent, ehvs without the which no' Will 4 4 
| —— neitheris, neicher canbe tightly tearmed E 4 

; ey Tot riame or to appoitit an Ex&cutor,isto 

" PREY d ofthe Teftator, who may etiter to nem. 

the Teſta ve felons Snſko REAHs: cn 


——_ SEED 
tors 0 long as he 
cha ES 7s 


d req j 4 nay ww are 
ET "Pte Ealiipe tort ke, 


verborum forma. 

Greabrooke & Fox. fol, 276. b. c Sichard. in Rub. de bzred. laſtir. C- Termes of Law, verb, 
execut- 4 Termezof Law,yerb. execur. & latlus infra part: 6.5 3+ e $ antc Ilaſtit.de 
kgs  f $ imprimis. laftic.de fidei com hered- 2 4.5 ame infiiede legs. 


Execu- 


210 | a The fourth parte. 


bh &L quodper ma» Executor *, neither can be properly,named a Teſtament, 
nu de jure codicil. t: A 14 + although never ſo many; Legacies or deviſes bee 
&DD, Ibidew. ar . given, all thoſe Legacies and deviſes notwithſtanding, 
Adde quod Teftator ſych diſpoſition may beecalled a Codicill, or awill, or 
& Execuror, funt Re 4 iſe tearmed; but certainely aTeſtement it is not, 
i Quippe legata ſane neither can be propcriy ſonaimed®*: and therefore + hee 6 
accicentia que adel+ 14. 1+ 11.2 Je any {uch diſpoſition, ſhall bedeemed to have 
"ne ſubjeRi (ide#, re- dicd without a Teſtament *, and ſo the adminiſtrationof 
'ftawens)incerims.laſ. his 000ds to be committed to the, Widdow or next-of 
= pkg. == kinne, as of one x, am 7: whereas on thecon. 
$17. _ trary, if an Executor be appointed, ſuppoſe no other 
k d.L.quod perm Tepacy beeleft, ordeviſe made, yet ſuch diſpoſition 
toftic, dcbercd. quz both is, and may be lawfully and properly ſaid tobee a 
- ab imeftar, | Teſtament®, whether the ſame be ſolempe or unſolemne, 
TY. | written or nuncupative , priviledged or unprivitedged®; 
 &hzredloftir®, and the perſon ſo diſpoſing is called-a Teſtator* :' and in 
ems 2x3; {61s caſcthe Ordinary -cannot committhe adminiſtrati. 
; an.x;38d1.ftzr- Ed.3. ON of the dead mans gaods, as of ane that died inteſtare 5: 
* an. 4.c.1.88n.25<5- the Executor being able and willing, to undertake 'the 
far.q Brook © FR2. Execution oftheTeltament?, prot fg 
' &, reftar. quibus tn ' "Seeing f therefore the force-andefficacy ofmaking of + 
hocie cum ſereentis®. 2; Executor.is ſuch , as withoutthe which no Willor 
r&ſtarorem & &xecu. diſpoſition is, or deſerveth to be tearmed a Teftamert, 
rorew | reftawenorid an without the which the party deceaſed ſhall be dee+- 
; '*. med to havedicd inteſtate, notwithſtanding the multi-. . 
p" lnfrapar.7. $29; tude of ar egnoor deviſes, andſo adminiſtration 
| of the goods tg be committed, as is aforeſaid :--It ſhall. 


3 


be therefore behovefull to ſepa little further into the 

-confideration of this matter of making anExeccutor, as 

the moſt excellent part and foundation of every Teſta. 

| : ment,-and to Thew after hew-many ſorts anExecntor 
-q Infa-gpro. "may bemade?, and'whatare the different effes of e- 
very ſeverall fort or. manner. of appointing an Execu-- 

'r* Inf cad part. $ 4.. tor”, | | | 
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of the forms: of Teflawents. 21T 


Aferhow many ſorts. an Executor 
may. be made. 


r An Executor may Fe 4h oivted ſimpl 5 annals, 

from or untill a time, direttly or inaire ly; unjver(ally or 

periicalarl 7 ly iwthe firlt A e, ſecond, third, &c. and one 
c 


omar appointed Executor or many. | 
2 After how many ſorts an Execator way be made, after 
ſo many may OO CO NIRaRY "3 
| up nn NY - 
1 xd LES N + Exccutor may bee ap pointed after - 
PG) divers manners, eſpecially Mer theſe = 


lowing : Firſt, cither ſimply *, or conditio- , | 4 
TO Secondly "P peers, from a certaine b okay F I 
time, or t0 4 certamerime*, Thirdly either. © WEcabram Sur: 
univerſally or LR -Fourthly var yr the fre OY. 
; nj _ re ried deere gre, in the 
ourt ce either one may be appoin- « rafead. LES 
ted ſole Exccutor, or yrs, may be appointed Execy- MY TOY 
tors together*,of which I mean to intreat. ſeverally.But f lnfcad. pan. $ 26 
2 bythe way I would have the Readerto obſerve, thatt, 
asan Executor may be madediverſly, fo a Legacy may, . 
begiven, ora deviſe made accordingly, that is to boy, Mt = 
fimply or conditionally, from a time or fora tigne, iuni- | I 
yerſally or particularly , In the firſt, ſecond, Ter 
degrec, 8c... and toone or many, which order of ſem- 
blance or imitation, if the diligent Reader ſhall note 
(which thing is very cafic to be performed z_for-that 
which isfaid of the one may alſo be faid of the other, in 
every reſpect almoſt; ſaving where Thave. noted the 
difference) he ſhall rea —_ benefits inohe readi0g, | 
and eaſe me of double labour. EY 


Ls "W-* 
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of 


"Te [ET 
of a pure or F mple afigration of a, 
2 7..- -*-Bxeen ror? "'w 


1 rhe chief points conſiderable about the ſimple afigna- 
Fog of an Execute. - 
2 What cap pre fowl hone agtien. of 4% Executar. 
fi 


34 Dzvyers examples pune #6 Ren 
or, 


4 Whether ® hee underſtaed to bee wade. Bxtonter , 10 
_ the Teſtator dath. gizee all. or the xelidue of hip 
we It &s not allwates needfall to expreſſe this word Exc. 
cutor, in making of an Executor, namely, when _w_ Teſta- 
80s. ro PI mo he 

6, Other ex4mp ormur.canclnion, | 

7 The  genergh, kngatary ings aluajes wrfondmte 
Executor, 
8 What if the werdes bee indigent omar 4: 
. Teftayigut or « 

KY An Execatar my he woe either & 
3/27; ory le of mals 
ejj,4hor aue 4 firme fe 4 
ba Fe os Surg WHT are-of no farce. + ax 
1x, 1t skifleth nat of mords, ſ0.that the meaning appeare. .- 
tay mhetpart of the Teſtament the-Exarnyor heaps 


a7 EXT ofctef « pore. imple momineren of an 
ING bertin the meming of 6 condition 
| a Zl Phang w cid of « #.C 
& anbangf conditionrdecmnete: 
TINT Mece je. condiions meke thei ofrine 
TJ _—_ +; OR referred 10hat mbirh ts paſt, or proſe; 


re not properly conditions. 
"© £ ; I 7 Condi. 


anqtion, 
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Of the forms of Teſtantebies. $5 


. 17 Conditions neceſ[arily underſtood dve not make the 
diſpoſition conditional. ' EI OE 

18 The application of that which hath betne ſpoken of 
the aſSignation of an Executor to 4 Legacy o deve. | 


19 Certaine caſes of the deviſe of Lands, wherein the 


meaning of the deviſour ti preferred before the propriety of 


words. | : 
20 The different effec1s of 4 ſimple affignation of an 
Executor, and a ſiniple Leg 


4. | 
21 A Legatary may not f his owne authority take his 
Legacy, and what # the reaſon. SE 
22 What remedy 4 Legdtary hath for the obtaining of 
his Legacy. | EY 
23 Certaine caſes wherein the Legatayy may of his owne 
authority apprehend his Legacy. | 


$ ili. 


—ncrning t tc pre dfimpl. making. 
”; 1 TY of an Exevitor. I thought + Sie 
1\ K.-> 2X. member theſe points, viz. What #8 1s, in 
WES ay | what forme of words it rady be made, what 
mz. iv the eff et® thereef, and finally; how a ſins 
ple nomination of an Execntor, anil a fim- 


— —_— 


ple-Legacy or deviſe doe agree or differ. 


A ſimple nomination or appointing of ati'Executor 
is, when the Teſtator maketh his'Executor without any 
condition®, avif the+ Teſtator'fay, I make A. B, my 
Executor : ortihms; I inſtitute £.B.my Executor:orthus, 


I will that 4. Z. bee my Executor: or thus, T defire > 


A.B.tobe my Executor: or thus, 4.8. ſhall be my Ex. 


Ecutor : or thus, let A.B.be my Executor ® : for the Law i | 
regardeth not ſo muchthe words as the meaning ofthe 


Teſtator®, And thereforeif the Teſtator ſay, I-commir 
all my goods to the diſpoſition of 4; B. it is ineffeR; as 
if heſay, Imake him my Executor®: or if the Teſtator 
Q3 ſay, 


a $ bares, Inſti. d& 
hered. I:ftir. & Min - 
zur, cow. op. $ Icga- 


extr. ſu:nma Roſells, 
verb reftaw.$ x. ver * 
quibus ycrb. 


—_ Z - I ICN ef 
— _—_ — _— AE 1 — Ee ded —_ I I _ 4 - 
> % % * , 
; " x. - fort parti. *IT WA. 


d L. abridgovent det 
caſes, edit. Aimo 


| Dov.15 99. folio 175 


i 
e io. de An And, Bar- 


bain d c. «um t£ bi. 
Brook Abridg.tit ex- 
Ecuccr n. 93. 

f L ki: verbis. ff, de 
hzr. loflir. 

g Bald. in d. L. his 
verb. 

h Gloſi Bar, & Bald. 
in d-L. his verb Graſl. 
Thclaur, com.op. In- 
ftizurio. q. 14 quem 
velit videas, 

i Mantic, dc con;eQ. 


ulr, vol./iD.4qetite3. N.8 - 


Bald. in L. id quod 
pauperib,:, C. dec E- 


 piſcopis & cler. n. 1. 


yerd. contrar:um, Si- 
wo de pratis.)id. x, de 
int: rp.v]r,roLfo], 130 
n.z. 

k Panor.inc. Ranu- 
rius de ex fta exr,n.; 

] R.tionem >ſlignar 
Panor. in d, © Ranu» 
tiv*. Qia(inguir) 
quris imperi 1nelciure 
aprius loqui. 
eee, n:hil re. 


or intere (le, ſpe re- 


flameavim folenae, 
relnank{ lcone. Nam 
quod quidam volunt 
verhum ( reliaquere ) 


ſay, I will that 4.8. thall diſpoſe my.goods. which bee. 
in his cuſtody, he is:tkereby made: Execiitor: of-thoſe 
parcels.of goods?®. Soitisitthe Teltator fay,l commit 
my ſoule and all my goods to the hands or diſpoſition 
of 4.B,*. Or I make 4. B. Lord ot all my goods: or I 
make my wife Lady.of all my.gaodss, or Lleaveall my 
goods to A. B.* OrT make A. B. Legatary of all my 
goods! : Orl leave + the reſidue of all my. goods to 
A.B.* for in thoſe caſes he to whom all or the refidur is 
bequeathed, is thereby,underſtqod to bee made Exccu- 
tor!, AndrthisI ſuppoſe to be.true, whenit. doth ſuf- 
ficiently appeare by other meanes alſo, to bee the mea- 
ning ofthe Teſtator not to die inteſtate, but that hee to 
whom allor the tefidue is bequeathed, ſhould immedi- 
ately by vertve of the Will, enter to all rhe Teſtators 
coods, (and paying his debts and Legacies ) reraine the 
reſidue to himſclte ”. For t itis notalwaies neceſſary ; 
to expreſſe this word ( Exccutor ) in making of an Ex. 
ecutor ®, neithep hath every Teſtator skillfo to dges ; 
wherefore it is ſufficient if the Teſtators meaning doe 
appeare by other words of like ſenſe or purpofe?, And 
+ hence it 15, that.if the Teſtator write afcer this manner : ; 
In al my goods moveable and immoveable, T make A,B. 
though the Teſtator doe not adde Execuror, yet it is to 
be underſtood, and ſupplicd, and ſo is in efftec-asifthe- 
Teſtator had ſaid, 1» all my goods moveable and imomove-- 
able, 1 make 4.B. my Executor 9%, Hence alſo is-it that 
if the Teſtator ſay, I will that 4.3. be my Executor, if 
C.D. will not : in thiscaſe C. D. is prefumedtobe ap. 
pointed Executor : and may if he will be admitted'to 


ad;eftucs univerfratibonorum in voluntate wimins ſolennj irwportaire fidei commifſum, non inſt tu- 
tiuncis, aRumwque valere jure codiciijorum, donationifvecauſa mortis non tcſtementi ( vr in 9poftil, 
ad Pancr. ind. c. Kanuglvs. } itactt jntelligendum, 'quando teſtamentom ali2s non valerer, Bald L. &- 
piſt, C.ce 6deicow. n.4, Sichard, jn L.tin.C.decodicil. n, 4. Covar,ind. c, Rznurius. $ r,v.z, 


n_ c.,cum tibideteftaexrr, Brook. tit, exce.n 93. 
quoniaw indignum. C.de teſts, Mantic,de conjeR,ult, vol. Iib 4.rir.z, q 


o Pancr.ind,c, Ranucius n. 3. 


z 


| Lo 
- Paul. CaftrenC & alii 


i nL.crrore.C, detcfta. Mantic, de, conjeRuule,yol.lib, 4.titez.n 5, 
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the Executorihip, and cxclude, the other Exccutor *, = lul. Clar. $ rim 
Likewiſe if the Executor luppolng ins Childe, brother 3%** 
in 


or kinſmanto be dead, doe fay will ; foras much 
as my Child, brother or kinſman is dead, I make &,B. 
my Executor: inthis caſe if the-Child or other perſon 
whom the Teſtator ſuppoſed to bedead, bealive; hee 
that is named Executor thall not be admitted to the Ex. 
ecutorſhip, but. the Child, brother or kinſman, whom 
the Teſtatorthought to have.beene dead {;. for that itis 
preſumed to have beene the meaning of the Teſtaror to 
have made that Child, brother or kinſman hisExecutor, 
if he bad thought him to have beens living, and not the 
party named*. Or if the, Teſtator will,, that, 4.3. ſhall 
have his Land.in Dale, after the death of his Wite, ſhee 
7 ſhall have it for her life *. But + if on the contrary, it doe 


appeare'to be the. Teſtators meaning, not to make+him *; 


-Execurorto whom he doth bequeath his goods,as when "Gu ord Bra 


the Teftator having bequeathed his goods to one per- 
ſon, doth expreſly name another to be his Executor-*, 
orifhe to whom all.is bequeathed, be. unable * to exe- 
cutethe Teſtament, qn ifthe Teſtator bequeath-the re- 
fidue of his. goods; the debts diſcharged? +, Inthele caſes 
theuniverſall Legatarie doth ſtill. remaine Legatarie,and 
istorecciye his Ms at the hands of the Executor or 
aclminiſtrator;. , «| « rep {pe be ah 9h tooty 
It-the +words be. indifferent either to make an Exe- 


cutor or an .univerſall Legatarie ;..a Teſtament or-a . 


Coadicill.*, and no circumſtanees'to or fro, to main- 
tainethe one rather. then the other, either elſe the cir- 
cutnſtanccs being indifferent : although;inthis caſe the 
Judge ought rather to pronounce the deceaſed to baye 
madea.Teſtament, then a Codicill, and to have left.an 
Executor xatherthen to. have died intofiate, jn reſpe&t 
of the Civill and Ecclefiaſticalllawes *:, Yer. io-cegard 
ofthe. ſtatute, ir is more ſafe tocommit the :adminiſtra- 
tion to the Widow or the next.of kinne demanding the 


po 


<4 


"6, C. je ' 

== 

: Mantic.de | e- 
o 1 


ſ Sichard. in Rub. de 

hered laſtic.C.n.3. 

et Sichard, ubi ſupra 

-per.L.G m'c. C.de in. 
of Teſta. Alex. confil. 
185.lib.2. 

zZ Brooke, Abridg. tir. 
deviſe. n. 148. 5 2, ubi 

vide. 

u Bar, in L. his verbis 


Op, S iofticurio ws 14» 
Berous ia c. Ranutivs 
de refta.exrr.n.2o, 

x loftic de hzted. 
quz ab inteftar.' in 
princ,"** "EE 
y Iwol,ind.c; Ranu- 
jun. 8. Berous ibid. 
37+ quz 9pinig com 
Tons cf eſte Graf) 
0. F inftir.q.14 1-6, 

z DefunRus quando 
cenſendus ct voluifde 
codicillari, yel reftarj 
PulchrS ] in h. 


bis civilibus de vulg; 
ſab. f. Cnoniſt®, 

c. Cum tibide tits, 
extr, Mantic. de con- 
jeR.ulr,voliis.2. tix, 3. 
N12. - 


ame 


D Sar $-anc2n- 5. ſame, for frarc of we ofa pounds; keaft per= 
: adventure the Judge before; whom the pentity is to be 
demaunded, alf "deemothe partie tO have dyed inte- 

Nate, 

Furthermore + the Teſtator may lawfully” make his 5 
Exccutor, not onely of his owne accord withour- in. 
terrogation, but alſo at the entreaty or requeſt of ano- 

© Supepart. 3$ xavj ther (except in certaine-caſes elſewhere declared®;) 
and that not onely by the wordes aforeſaid, buthy o- 

4 Mantic, de conjee. Thers of likeeffet © ' And therefore it the Teſtatorbe- 

vlevol. ib.4.c3 Ing deinanded by another, whether he doe make 4.8 
his Exccutor'; doanſwere,'yea, orl' doe, or wharel(e, 
or why not, or whom eHe ſhould Imake Exccutor, or 
Icannordety 3 this is a pure and a ſimpleaſf} 'gnation 

ets ha of an Executor*. 

ene his int. * | Provided + alwaies inall the caſcs aforeſaid, and in 10 

| *x.$ fiquizira.de ver- Every other like caſe, that the Teſtatorhave a firtne and 

dizob..Clat.Sreftia . conſtant purpoſe and meaning to make his" Will, when 

LARS he uttereth any ſich words; for otherwiſeitthe Teſta- 

f Manic. de. conjeR. 4 

ale.vol.lid.4. ric/4.in torhave no meaning to'make his Will, although he ufed 

iy Lpat-S i the moſt plaine words that might bee deviſed, tor'the 
rerblementin, © making of an Executor,yet(as I id ere while Yit were 

nao more'a Teſtament ora Will, thena anyone .Lion is 

goes part:1. $ 3:9. A Lions, forthe purpoſe 8nd meaning- of rhe Feſtatoris 

| _  thelife and ſoule ( as I may rearme it) of the Tcftarqent, 
without the whichthe Teſtators words arc but wind: if 

that doe not appeare, ſach onely words thall not bee 

h ae: ; ob fora ALS For what Ge Yeldwor: 5-1 


| Kan Ga 3 it is C—— to provethe Teſtators inkrry un- 

| - leſſe it be'provedthatthe'Teftator had animan reflandi 
4 harem 4a which how it sptoved, is ellewherededaredi, -- 

'"Notealfo that as'it 'skilleth not by whar words the 

* Executor'is appointed, 16 +-itis nor materialf in what , , 

part of the Teſtament hee bee-appomted, whether 


inthe TO EREET Oy foe na G5 HENS &'$ ance [nftir, dele- | 
12 nihe hep effect of 4 pure: hwy rae of an SS gs «6. 
— Expneutor.is this, 4har the Exocyror may ianediacely 
_ ex death of the wks Gard andertake Age avg | ; 
#iiÞ, and :enter poN-t Attics, ! Weſemb, in tir. 
wicraso he coprary;te oe 1.3 oil MEE 
aflignation, doth ſuſpend bis adnaifſiog ang Execution hoe verum eft ctiam 
ofthe- Teſtament, as Reſt: 083d Ml ap- * . ante probarimeee 
pegre®. rr FLOMS | b, car as, _ ; 
13. "And + here noterhat ifthe Telixoriny, Tmaks AB. & fo. Cagnal.inLd 
299. Exe6vt0r #6c0rding $0 the, conditions afterwards me NR A 
preſſed, if the. Teſtaror abemwards expreiie no con 377-378, 
—_ it rp oem rs Ad i do him. as i lakes. og, Torr. $ 
xEcutor {imply » ſp bee may emer-ypon-the 47 C.de 
Teſtators-goeds preſently-after his death 1, for the Te- & ſub. Lpe wie 
 tator inmor exprefiing any conditions, is nrafumed. co 
—— and _— is; Are fee | 
candirions*, andconſequent waukd 
have the” appointment of the Exaeutor tobe purc-and aro a 
ſimple :; hewbeitif the Teftaror making is Hzqcutar - 
upon conditions, to. be:then [akegwards,. $0 
che-meane-time, \whileshe is\in making his will;ae ſ@- 
dainly prevented-by death, or-inſanitie-of munde; ther 
hee eanoot-expreflt thoſeconditians, accordingro his _ 
purpoſe and determination: -Inthis caſe theaſlignatign . 
| kwoid,andbowhich is: ſo-appoimed Executor3s-not to 
bee adiyitted to-the. Execntorſhip ?. Likewiſe if. che pL. 6quitdeſlina- 
Teſtator dos inake his Riecutor gfier this aannor;.1 ag olonip uit de 
wake 4.3-my Executor, 4+ I ſþall exprefie-an Gecko thy -inL. ub 


UE 
tions, in this caſe no conditions being.exprefle Shah ecia, bel ada 
is ſo appointed ovght nottobeadmatied, A 


14 Ie is + al 0 be woe. 9 " afar Pop. .C. de luftic, & 

xecutor is-in imple, wheze-the 6 TY 

tion isimpoſsible raked; on for fuck. conditions. arc de frog 
reputed as not wtitven; but omitted *, and {o\rhe Eaocy- pnamg gun 
tor without accompliſhment 'of any ch re de condic, Inflir, lf 


> 


7 
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218 | «& The: fourth pare. + 1%. 
52: **- forthwithtobe admittedrothe Exccutorſhip; exceptin 
\ ſnfratadipire, 6, Tome cafes, as hereafter is declared*. - 

7- - - Furthermore '+ when it-is certaine, that the conditi- 
on wil neceſſarily -follow'orbecextant ; the appoint. 

' -ment ofthe Execiutor made under ſuch condition is re- 

puted pure and fimple, asif the Teſtator make A.Z, his 

LG pupilles, ab Executor, if the Sun ſhall riſe the next day*: unlefſe 
* tins £dene. the time when-the" condition will be extant; -be uncer. 
- uacAlextonbl.55.0. taine,as I make 4 B.my Executor, if my Sonne ſhall die: 
14.vol4 _ Fforthough itbe moſt certainethat he will die ; yerno- 
| _ thing more uncertaine-thenthe.time when, and there- 


EY pa 


: hard, in Rub,"e forethe affienitionis ineffe@conditional}'®; .. {© 
condicate C8 fo *': And the fike may” be ſaid} when'the condition is 
__ _ $17-& 7 ferred to that which'is paſt, or preſent;as if the Teſta- 

=" * torſay; I make 4. B. my Executor,1fhe be batchelor of 

the Civil Law, orithe have beene ſtudenitinithe Vai- 

verſity" 6f Oxford*"#hr this kinds of cohdition is 'not 

x L, 6 ira Qipularus ng $0 condition”, but rather a' final cauſe, where- 
"ig; 1 9 _ ore the Teſtator made his Executor?. And although 


—— the Teſtaror be uncertaine whether the Executoribee 
y Ja, in L. fichuw, batchelot of Law,” of tave beene' ſtudent, yetit is cer. 
ds taine in reſpe@6f the fot itſelfe £ and is either true or 


falſe at that inſtaritwhen ir is made, and fo the condition 
worketh no delay or ſuſpenſion, but is either a good 

zDD. ind.L. 6 ita Or void'afſignation at that moment®, i 
ſipularus. ' ' Finally', + that"aſſignation of an: Executor.:is pure 
and ſimple, when that condition is exprefſed, which is 
aL. bacveibadelcy, * neceſſarily underſtood *, asifthe Teſtator ſaid, I make 
-2.L.conditionesec ©. B, my Executor ifthe Law will®, or it he will under- 


: cond, & demon. #- Sn han 4 Fs FX I 
b Mantic, de conjeR, take the Executorſhip®, #::: 


$ 


16 


17 


dn hp That + whictrhath been ſpoken of the making of an ;g 


<Grafl.Theſaur,com. . Executor(dccording to'my former advertiſements) may. 


BSE 947; -eafily beapplicd roa Legacy, mwtdris inutundis : where- 


=» "fore a$'that nomination of affipnation 'ofan Executor is 
plire and ſimple, which-is made without condition, ſo 

- That Legicy is pure and ſure which'is given without 
condition. Se- 
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. Secondly;by rhe )tke application it may. 
it is not materiall in what:forme'of: wor 
bequeathed ; ſo that the: Teſtarors: meaning 
peare :” which meaning is to bee preferred before the 
proprictie of words 4, and that not onely concerning gg nofra lnflis. de 
goods and chattles,' but alſo concerning Lands and'Te- 1cga. 
nements : for turther declaration whereof, I-haveadded: 
theſe examples following, 'which I have borrowed our 
of alittle booke, called the termes of Law* 

Firſt + therefore if a min do{by his: will deviſetos. .. 
A.B.all his Lands and Tenements:In thiscaſenotonely! | 
all his Lands, Tenements, which the Teſtator hath' in 
poſſeſſion, doe paſſe, but thoſe alſo which he hathin re- 
verſion by vertue ofthis word Tenements: : 

Ttem, Tf Lands bee deviſed toa man to have to h 
for evermore, or to have to him, and his affignes :: in- 
theſe two. caſes the deviſee ſhall have a 'fec-ſimple, 
whereas if it be given by feoffment inſuch tearmes, the! 
feoffee hath but an cſtare for his life, for a'deviſemade! 
without exprefic words of Heires;/is good evenin' fee-: 


fimple. 


'doevap- 


| © Yerboderiſe, 


» w vu v wu uu vu 
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fa man deviſchis Landtoanother, togive or' | 


Item, 1 
{t1;” or doe therewit 
fee-ſimple. 

Tters, a 
doth make aneftatein taile'z but if ſuch wordes be pur 
indeed of feoffment, it ſhall be 'raken in fee fimple; 
becauſlc it doth. not. 
wales ſhall be begotten. 

Tter;, it Lands bee given by deed to A.B, and to the 
Heires majes of his: body, who hath ifſue a Daughter, 
which Daughter hath iſſue a Sonne, and dyecth, there. 
the Land ſhall returne to the donor, and the Sonne'of 
the Daughter ſhall not have it : becauſe he cannot con- 
veigh himſelfe 


hat his pleaſure, and will this in 


deviſe made to one and to his Heires males, 


ppeare of what body the 'Heircs 


Heires males, for his Mother is a let 


thereunto, But otherwiſe itis of ſuch adeviſc 
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vt FT hofourth part. a 
,» | Will, for there the Sonne of the Daughter ſhall have it, 
,, rather then the Will ſhallbe void. | 

-> Tem, if onedeviſetoaninfamin his Mothers wombe; 
,» Itisa good deviſe, thongh fuch a feoffment, graunt, or _ 
»» gifſtbe void. | 


- -» Ttems, if one. will that his Sonne ſhall have his Land 


,, afterthedcath. of his Wife, here the: Wife of the de- 
-, Viſour ſhalthave the Land firſt, for tearme ofher life.So 
,» likewiſe if a man deviſe his goods to his Wife, and that 


>, after the deceaſe of his Wite, his Sonneand Heire ſhall 


,» lave the houſe -where the goods are, there the Sonne 
»». ſhall not have the houſe during the life of the Wife : 
». for it is picſumed: rhat his intent was, that his Wife 
,,. ſhould have the: houſe alſo fortearme of herlife, not- 
we _ itwere' notdeviſed-unto her by expreſle 
words. ? 

2 Item, ifa deviſeof Land be made to: 4. B.and to his 
,,. Heiresfemales of his body begotten. Atrer the deviſee 
»,. bath:ifſue-a Sonne and a Daughter , and dyeth. ,- here 
»,, the Daughter ſhall have the:'Land, and notrhe Sonne'; 
», howſoever heebe the more worthy perſon, and Heire 

,. to hisFather z burbecauſethe Wall of the dead perſon 


- > is; that the daughter ſhall haveit, therefore Law and 


-». Equity would that it ſhould ſo be. Hereunto irmay:bee 
ed; that if the Teſtator- by his laſt Willdewiſe his 
Landsto A.B. charging himwitha payment of a ſumme 
atmaney. (being aſmuch or peradventurenort as much 
as the Land is. worth for; the life: of the Legatary: or 
Deviſee) In this caſe he to whom» the Land is deviſed, 
ſball haveaneſtate of Inheritance, by vertue of thefaid 
Will, though there: bee no mention of Heires, nor of 
Aﬀffignes,nor-for ever, nor any other wordesotherwiſe 
requifite-ina deed, without the which an eftate of In- 
heritance could not-paſte : whereby (-as-alſo-by. the 
former caſes) wee may diſcerne the difference and the 
oreat preheminence of Wills: before deeds ; for in the 
one 


7 —_— 


one.the Law doth'reſpeRt the meaning rather then the 
warcs , ia the other.therwords rather, then the mea 

ning *. Howbeit ifa maiiby his. will deviſe Landinfee r-L;quoniam Indigs 
to onc,and | if he die without Heire, then to remaine 10 mary ng 
another in fon wp a 200 remainder, becauſe one volund. 4. Shay 

ce-f1mple cannor deper another >. And And there. raw T 

fore whereas 2. Geviſad Land in. London, tothe aha > 
Prior and:Covent of 8erebolaweines ; fo that they pay * * ub perles fa 
to the Neanand: Chapiter of Pasls ten pounds yeerly; HS 
andif they failed, thentheig:eſtme taceaſe , and that 

the Land. ſhould. remaine-to the Deanc : it was, held 

that this was @ void remainder 3, becauſe itcould. not be 3 { Pubebitiqus 290 
limited after an-eſtate- in fee. And that the Heive 2nd * + x 
Fur oo and. Chapter-was to take theadyantage. _, 

C | 
Thindly, may appeaze by that which hath beg 5 np. 2:50: 

aid of an Ezecutor, that the Legacy noob the h Love beredes.f, 


EST: = 
0 vers conditi hich doe wrea, inflituc 
\, make Legacy conditionsll 8, rs Og 6 L 


oonceting the eff of the encandtheo, 2x: +. "20 
pps ther alt othegwile e the appoiaing of an Exccutor, [nn 
of a Legacic doe agrec in divers 1m" gum: de 
hy yetiarhigthey dac difier greatly; thar isec fayi, fancar. ©. 7; follpg. 
an Executor fimply inſtituted, may. as ſoone as. the 51ock tie-denileuncg, 
Teftaroris dead, enter to- thegaodsandeliattels: of the ©, 2h endifge. & 
21 Feed b; Bat al: BEG may not of his Cam ncvaliemens 
takethe1 ifervehimſcife, but nagmnn cones 


ner abode Exccutor-is; charged: with 


mettrefa'tthe Teſtators debts. fo fanre asthe whe ps | 
. Chattels witt extend,.and: the far eh ret +> + 
mmorn Law 


22 be-paid buref the reſidue, ifany thing remaine; +And ESD conf 
_ itn hath i eenpd ; the:Cot a 
rooag and, forany;Hegacy. of goodstobiotb 
thed, if the Executorcwill nordeliver the ſame: bogus hn CE "þ 
be-. 


behooveth the Legatary in this caſe to take a citation 
again the Executor of the Teſtament, toappeare be- 

re the Cy or other 'Ecclefiaſticall Judge com. 
,, petent to anſwer him inacauſe of Legacy!. Notwith- 
r. ſtanding + in ſome caſes the Legatary may be lawfully ,; 
breri de comments, Polcſſed of his owne Legacy, without delivery there- 
np 14.Plowd. ia of to bcc made by the Executor ; forif there be ſuffi, 
cal, incer Parawor ® cjent gods and cattles in the hands of the Executor, to 


Yard, Termesof Law. Y p | 

viſe pay all the Teſtators debts and Legacies,and the Lega- 
—_— 6k is poſſeſſed of the thing bequeathed, at the cor 
the death of the Teſtator- :" in this caſe the Ty 

; _ doubtlesby the Civill Law, may ſtill retain the ſamein 
& 4 xc _— his owne hands ®: Neither is he to deliver the ſame to 
dl lega.nx5.Ol the Executor , and afterwards to receive the ſame a. 
Ten-deaftion, claf, >- eaine at his hands". Likewiſe if the Teſtator give licenſe 
NE anna . to the Legatary, to enter to his Legacy: Inthis caſe 
: ; rheLegatary may without-the privity or conſent of the - 
Executor take his Legacy and keepe the ſame, ſo that 
| there bee ſufficient befides to diſcharge the Teſtators 
0 . - - a debts*. Peradventure alſoincaſe of ſuch ſufficiency of 
us, *..: goods,acertaineſpeciall thing being bequeathed (as the 
| Teſtators riding horſe, his books, or his fignet ) though 
| another perſon thenthe Executor [detaine the ine,the 
p Brook. Abridg. tir, Legathgy many as well by the Lawes of this Realme?, as 
ay org ;.c. by the Civill Eaw*,commence ſuiragainſt the occupier 
& lega.n.6. thereof, and recover the ſame Legacy*, unleſſe this 
r Ratio — - third perſotiywere able to juſtific his poſſeſſion,” even a- © 
—_— oſt rocovern Te- gain the Executor, or againſt the Teſtatorhimſelfe, if 
tatoris.cranficinlege, he were living; forthat is a lawfull barre or exception 
| 94> Agyan on againſt the Legatary alſo*. Fur ifthere be not ſufficient 
.glelf-&D D.in gin goodsto pay the Teſtators debts,or if theLegacy-conſift 
= UE TAg legs 1n quantity; Or begenerall, (as if the Teſtator bequeath 
fa, - Twenty pounds or a horſe )the Legatary cannot of his 
\ Liremlegaton f Owne authority take fo much of the Teſtators mohey, 
rag > 9 4 orany Horſe which wasthe Teftators,' without licenſe 
6-&n30 .- © givenby the Teſtator,or permiſſion ofthe Executor,nior 
| may 


of the forms of Teftaments. 


may bring any action againſt a third perſon for the 
- we. beic he poſſeſſe all the A rees mow 
Finally, ifthe Legatary be alſo Executor, t 
. ihe will as Legatary accept the ſame*. Sarwkrr; 4 
not appear whether is did accept the ſame as Legatary, 
or as Executor, whether is it preſumed that he did ac- £ 
cept the ſame as Executor or.as Legatary z, this queſti-- ,cur rei 
on isclſe. where abſolyed. 
Sichard.jn L,non 


bium,C, de ni6 fort? quantiras, non ut i wag cbs | vel aifi 
Qo, facts fie jo debirs, runc enim idem j — gant 


juris 
_—_ Ange Are,% aſiiia d. $,m'r3- loſtir. de vide mal pureegen Tee ENG 
' tantur x Sichard, in L, noadubiucm. Cage. 83 | 


.of 2: conditional! aGignation of 
an.Executore 


r The chiefe. points conſiderable about the. conditional 
efignation of 41 Executor. 
. 2 Whentheaſiignation of the Executor is conditional. 

= — the diſpeſetion is made —_— 

4 Of conditions ſome be neceſſary, ſome im e, ſome 
 indiff erent or pri | fr one ors 

5 What conditions be neceſſary. 

6 Fwoſorts of neceſſary conditions. _ 
. 7. Of impoſſible conditions there be divers kinds. 

6 1 PLAST) natare. 
w7 Law. Th 
to rmpoſb repetof ome perſons. 


' 1 Impoſible by reaſon of contrariety or perplexiiy, 
12 Poſſible ng are theſs which git. indifferent © 


 betwixt neceſſary and impoſſible. 


13Of:poſit ible conditions ſome be arbitrary, ſome aged, 
* ſome mixt. | 
4, T Tt of poſfible conditions, ſome conſiſt in charcing, | 
g, ſome in giving. 
I5 "of conditions ſyme are —_— , 4nd ſome ne-+ 


Latzve. 


Sx; . 


The fourth part, © 


$. v. - oF : b. 


I Oncerning at conditiorall affignationor , 
, PAT FN 4 nomination” of an Executor, I thought 
& Ead.$ 02. IN $22 | goodtodeliver firſt, what i &*,ſecondly 
\- what manner of words do make the diſpofs- 
tion tobe conditionall ©: thirdly, how many 
= _— kinds of conditions there bee © : fourthly , 
+ 1 what « the effet# of a conditional aſiignation of an Execu- 
d Infacad.parc$ 6- for © : fiftly, Thave examined certarne queſt ions, not ime 
© Infacad-parr, $7. PErtinent hereunto ©, Gs al 
$8.5 9. cum ſequen., The affignation + of an Execygtor is .conditionall, - 
uſque ad $ 16, when the Teſtator doth not make his Exccutor ſimply , 
but doth adde ſome quality to the affignation, where 
| ' the effet of the difpoſition 1s fuſpendedor hindered, 
f Sichard.in Rub. de and dependeth upon ſome future event fs as for exam» 
Inſtir, _ Co.1- pfe, the Teftator maketh 4; I. his Executor,\ it his ſhip 
us 9.45. {þalt returne from Venice. | | 
Divers + words there be, whereby the difpoſition of 3 
NP the Teſtator is _— —_ Firſt and'pri bf _ 
Bar.in L.1-decond. Hy this word (7f 8) as in the ercxamp!e* by this 
Cn abral b = oy alſo(when)the diſpofirion ts ſometimes made con- 
x0.tit.s. = ditionalt, namely , whett it is-joyned' to averbeofthe 
> +> future tenſe: as I make 4.3, my Exectitor, or give him 
; Bir.ind L.1.decond 100.pound, when he ſhall be of *of twenty one 
& demon, fn. 8.9.& yearesb, or whetThe ſhaſfbe marrie*. Sometimes by 
TI > hs. this word ( whiles : ) as, Tmakemy Wife Execntrix; or 
c.£. progrel, lib. 3.$ give hera hundred ponnd, whites fhe ſhalt abide with 
—_—_— 4.Rub, By Children: forit is.ineffetas though the Trſtzror 
Bar. nl. 6 Tivo f. had faid, if ſhe abide®. Alſo by theſewords(wheyſoever, 
quando dies legs. © yphere ſoever ) the diſpoſition is made conditiortalF®: 
o. Gita ſeripum s fometimes alſo by theſe words ( which, 'whar perfon, 
fn.de leg.a. ft. Sichats whoſoever : ) as, I make. himmy Executon,or givehmna 


_ ubifops, Hundred: pounds which. fhalt marry my Diughter® : 
"94; PIO ſometimes the ablative caſe abſolute doth Neem cott--- 


ditton, 
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Of the forms of Teftaments, 225: 
dition, as(my Son being dead)I make 4.3. my Execu- » Ripain L.cemmrio 
cor®, j2 which caſe; not onely £.3:isalligned condatio- wn, pn 9 
ly z that ms lay, if _ denn Son be dead, but: 74.16, * © 
0 the Teſtators'Son, it: iving, is preſamed , R 
to be algnad dining:th-lifen, Divers bebe woods ER En 
there be, whereby the diſpoſition is made conditionall, 5, a x.deebL 
-- wherein Burrolas P hath not onely taken great pains, q. Vide Sichard. in" 
but: hath alſo been at ſome coſt ( as it d ſeem) in R=bdelnh, afbC, 
making a great feaſt, marſhalling together all ſuch kd, wee 
Nouns, Pronouns, Verbs, '&c.- which make the diſpo. cacicam &cxpreſim, 
ſition conditionall, to whom I refer”the Reader to Ya"pa dine ure 
. be ſatisfied. ... 4:57 | ividiue, 
4 Manifold + are the diviſions of conditions %, but the Tacirs niminun (a) 
plaincſt, and fitreft for this Treatiſe] ſuppoſe tobe this; omura oops, vel 
wiz, of conditions, ſome be neceſſa , ome impoſſible, *<ſtaroris ſuborirar ; 
ſome poſſible” or indifferent, ETA pan pr og 
5 Ot neceſlary + conditions, ſome may be ſo termed, pollibils, aur indiffe. 
in reſpect of fai,fome in reſpeftof Lew*, By neceſſary java poli 
conditions, in reſpe& of fa, I underſtand thoſe tondi- ber ſpecies mo 
tions, whercof there isa certain and'infallibſe naturalf 9uas <go ſpeciev'in 
cauſe, by force whereof, the condition muſt neceſſarily , 4 amy Rub, 
_ follow ; as if the Teſtator make 4. B. his Executor; or \ Bar.inL1. deed. 
ive him a hundred pound, if the Sun ſhall riſe the next 5; demon E. Mandi 
6 day*. Of thiskinde of neceflary conditions there be 0. tic. 5. | 
two ſorts*, ſomeare certain in every naturall reſpedt ; : Paul.de Caſtr.ia L. 
that is co. fay, it is not onely certain that the condition "gy armor 
. will tollow, but alſo when; as in the former Example coablyg.n.r4. vole. 
of the riſing of the Sun: znd fome again are certain, pare nies, 
but not in every refpect: as when the Teſtator maketh giniznifa ) rideas 
4. 8, his Executor, ifhis Son ſhall dye, or when his Baldia&-L-Gpupil- 
Son: ſhall dye ;; for albeit, it- be certain , that every wi pl all peat 
man muſtdye,yer when, where,or how, it is utcertain*;; ris exempla neceſia- 


By neceſſary conditions ſo termed in reſpeR of Law, rig gens 
79 nnderſinnd all ſuch conditions, which the Law re- cndumnaurao, ve- 


; necefſicatis fururz ſecundum fidem catholicam, ur Gi Antichriſtus narus | acceſſitatiz prey 
ſcntis, yeluti finon rerigero ccelugredigirs, * x Sichard: ind;Rub.de loſtit. 8&fab, Col \ 
R quireth 
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_— quireth incvery acalbtir the ſame were not expreſſed: 
as for example,the Teſtator ſaith, l make 4.3. my Exe- 
y Gra. Thefaur. cow. cytor, if he will intermeddle therewith?; or I give As. 
de apr a hundred pound , if. he will*. This kinde of neceſſary 
' x Lia $ilif de condition 1s foogpeieges pau by the Tcftator, and ' 
Ie, ſometimes not-expreſled®. <)ctprcet | 
« DD. inde Of f iapoſſible ceodiions, there be four ſorts®; in 7 
b Sichard. in Rub. in the firſt ſort + are contained thoſe whereumto. nurture 8 
de in. & 48 impediovent : for example, the Teſtator maketh 
pollidilis, de verh, 9b, 4. B,, his Executor, or giveth him a hundred: if he 
fits tag, Ouch. the Skies with his finger : or it he drink up all 
> fr :nfixucnd. & the water in the Sea®. In + the ſecond ſort are contained 9g: 
' Minfing, bid. L-im- thoſe conditions which be contrary te: Law: or good 
ry ak ibid. auners © as for example,the Teſtator maketh 4.8. his 
Executax, Or giveth him a-hundred penund if he moy- 
4 Mindy lo 6, ther ſuch a man, or deflower ſuch:a woman*:- this con- 
pb - * dition is unlawfull and unhoneſt,and — to be- 
deemed unpoſhible : For the Law: would have us to- 
think every thing impoſſible to. be done," which is-un- 
« L.6 flu f.dec6d. Jayfull to be done ©: hereupon it is faid,. Iu poſſumw 
IHR quod de jure poſrummns , asif every thing unla were 
5 DD. ind.L.6 Sls. alſo-impoſiible*. In+ the third-ſortare contained theſe 10 
conditions, i which albeic they ave not otherwiſe _— 
impoſiible, in reſpec of natare or of Law, yet inroſpet- 
of the perſon, arc ſahard, that they ſrem impeſſible + as if 
© Ry RES: Gs Teltator' make A.B. as rn _ marry 
ichard.in d, Rub. the Kings daughter, hebeipghbut a baſe ſubjeRE.In ihe 11 
NO. fourth fort are contained thoſe conditions, which by 
ks. Zaſ. in d.L-npo© reaſon of cantreriesy Or repugnant po be impoſſi- 
oils Ec er; ble, or incompatible ®:-a5 if the Tefator ſay, if my Son 
con, lnſtic.. | be Exccutor, I make my daughtermy onely Executrixs. 
and ifmy Daughter be Exccutrix, I willthat my Sonne 
- L. 6 Titus. Min. bo ſole Execntor *; | 
Gng.in .S iwpoffib}- — Noſe rn —_ are aSit were 1n 12 
| middeſt betwixt neceſſary and 3m2poſiible conditions; 
aka liCag. and which tte indifferent 'clthes my 1: not to Net. 
| | O 


%- 


Of the forms of Tefbaments © m7 | 
13 Of t poſlible conditions, ſome are termed caf#aP, ſome 
arbitrary , and ſome ate faid to be mixt itions!, 1_L-unic.s Goautem 
Caſuall conditions are thoſe whereof the event is un-- 525 deBar.in 
certain, in reſpeR of bumane knowledge ®: as for ex- Mantic.de conjeRule 
ample, the Teſtator doth make 4. B. his Executor, or _ array. Fe 
give him a hundred pound, ifthe King of Spaiz dye this 1agi 
yeer®. Arbitrary conditions are thoſe which the Law -_ 
cſteemeth-to be in his power, on whom the condition 
is impoſed®*: as for example, the Teſtator maketh . 3. 
his Executor,or giveth him a hundred poand, if he ſhall 
goto Ge Cine P, ties —_— are how which pen. de hed. inf 
are rbitrary, and partly caſnall4, or partly in his P J*& ilius a 
power, on whotn rhecondjeiver is impofed, and partly RE RIER 
1n the power of ſome other: as for example, the Te- 9 Bar.inL.adeloft, 
= — B. his een or giveth on og > S 
red pound, if he marry the Teftators Daughter. Fur- _ _ _ 
14 thermore t of poſſible conditions, ſome conſiſt Ty os ——_— 
15 cing , fome in giving, and fome in doing*. Finally + of 14d.L.in fa&o. 
conditions, ſome be aff irmative,ſome negative*, the uſe * _ cad. part. $ 
of all which diſtin&ions doth hereafter enſhe*. . ads 16. 


Of the effe@ of a conditional! diſpoſition. 


1 Divers and contrar efec's of conditions, 

.2 Two rales, whereof the former #«, that wo i and 
#mpoſiible conditions do not ſuſpend the effet# of the diſ- 
Poſition. | . 

3 Examples of this former rule; 

4 The ſecond rule ts, that peſſible conditions do ſuſpend 
the eff eft of the diſpoſition. 

Wo —_— the ſame rule. "8 

6 Conditions partly certain, and partly uncertain, ds 
ſuſpend the effel of the diſpoſition, GN 
_— ary conditions being otherwiſe expreſſed than 
0 feed hee? of the diſpoſition. /* | 

ible conditions , which the Teftator ſuppoſed - 
WS 3 e 


8 1mpoſſi 


mee tmmmmnmnmmnmoen— — 


; i aaaR ng fect. Ty AG 
-  : 9 Diversreſtrants of thus laſt poſition ting rhefounth. 


Gmitation of the former rule. 


10 Yery hard conditions,or almoſt impoſi ble, do aſpend, 
zhe eff "2 of the diſpoſition. | 240 


11. 4 reftraintof this laſt poſition being the fift limita« 


#/0B.. 


12 Impoſſible conditions negatively conceived; ave not 
woid themſelves, but make void the diſpoſition. 


13, Areſtraint of this laſt concluſion, being the i *t limi-. 
$a110B. 
14 Conditions which become impoſcible, being at the firſt 
poſſible, do hinder the effec? of the diſpoſitiap.; } .- 
' 15 Areſtraint of this concluſion. being:the, ſeventh limi- 
' | $ation of the former rule. 


1216 The conditionwhich beth impeſible and anbonef, 
maketh void the pe Ft08. 


17 Conaztions which be impoſiible, by reaſon of repug-. 
mdncie, make vor The bois Y a _ " | 

18 A reftraint of this laſt limitation... 

Io Poſible conditions do ſuſpend the effect of the a; ihe: . 
ſitron, ntl! zhey be accompliſhed. 


- o Divers limitations of this poſition being the ſecond: 
v 


21 A further conſideration of the former —_—_ ons, Jes 
gethermith other queſtzons, . Wy . 


$- 5- 


=" 31 matifold diverſi ity ofconditions, breed: a 

Wi eth many ſundry . and contrary. "effects. 

al I For ſometimes, he that is. appointed: Ex- 
BY ecutor conditionall , Or to. whom any Le-: 
gacie-is given co itionally , Is not. to be 

admitted to the Execurorſhip., nor-can cffeually.de-- 


«andthe Legacic,untill the condition be accom liſhed 


= 
— Sei; 
3-6 + . =y *WE"+ | - #4 
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n, may 
preſently ay* piped tothe hot arpwncs 5 or ine img | 
| the legacie;though the condition be. pare” 2 | 
ed, eo Rr conditionat all were expreile do 
; Wherefore, that we may know when the condition is 
to be firſt accompliſhed, before the Executor canbead- 
mitted, or the Legatary demand his Legacie ; and con- 
trariwiſe when the Executor may be admitted, or the - | 
Legatary make his demand before the accompliſhment GEE, oe, 
of the condition; I thought gobd 1o.deliver two rules, ... [298% 299ingds 
with their limitations. + 7 fn 3: nt tns 300 Of 6, hs: IE 
2 -. Theft formerrule is this; When the condition is ex- a 7 Coal oy 
treme , that us to ſay , either neceſſary or impeſible., ſuch ac-L.os 
condition hindreth not the Executor nor Legatary,but thas 6 torts | 
he may be admitted to the Exccutor ſhip, or recover the Le- _ 
Sacie, as if ſuch had not been at all expreſſed*;\ For ex. con 
3 ample, | the Teſtator doth make thee his Executor,-or L 
doth giye thee a hundred poundif the Sun ſhall ariſe up. ge condictattieus, 
on Eaſter day*: or the Teſtator doth make thee his Exe- L- reprebe on de 
cutor,or giveth thee a/hundred pound if thou ſhalt drink: pag race tn 
upall the- water in.the Sea*<; both theſe conditions are red. Inf,” -** © -4. © 
extreme, the one neceſſary, the other impoſſible: and HF ans ig id, 
therefore in theſe two caſes thoumuiſt be admitted Exe: condie, SichwnRa 
cutor, or obtain the. Legacic,asif thedifpoſition had bin 4 
fimple,or without any condition4-»'. >: 12! 


id, indech. ; 
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4 .. The f ſecond rule is thisg. hes the condition i nor Cedd 
extremt, but indiff erent or peſblle. they the'ſame conditiz 4 P: 
on muſt jirſt be [aticfied before the; Neeutor cam be admit: con 
5 Tea, or the Loggtar; recaver his Eegatie*. For + exain '; 
E. Telator doth make thee! his! Executor ;'of doth Te 
ve theea hundred pound, If his ſhip ſhall returnſrom. 6g.& 
yenict : ME on 1s indifferent, neither omen 
nor mponle'. Inthe mean time therefore uncill the ht hb. 5 
fame condition be extant, thou canſt neitherbe Ex6cyr cn.og 
'9t, or obtain.the Legacie-by-force of thar-difpo- 1 mtg 
* as: 4 R'g +: ſition, 
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af, 1" ſary condition, to make the diſpoſition conditional 
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—-L-quibzrcd.& fitions.:::To'return to the former rule, the ſame” is di- 
& gle. Bar, Grli verlly-limited or reſtrained,  * | Dy 


- The brit Fmitation thereof may be this, that albeit+ ; 
that:condition which' by: courſe-of 'nature miuſt needs 
follow,is accounted as It were already accompliſhed by 
reaſon of the infallible certainty, yet when the condt- 
tion-is norinevery reſpeRcerrain, ' but certain and un- 

certain- in divers-reſpeRs :'as for example; the Teſta- 
þ Nibil jncerefFe u- tor maketh 2. B, his Executor, or giveth him a hundred 
rum reftaror dixerit -yOung, if, or when his Son ſhall dye®: howloeverthis 
wine es x har per Condition be: certain in reſpeR'of death: becauſe ir is 
Bar.Cafircaſ,& Alex. not certain in reſpect of the time ofhis* death, there- 


Leads ir fore: in the:mean time, the Exccutor- 6r Legatary , 


ni. com- Wherethere is ſucha condition, cannot obtaintheExe- 


munisef, ai Alex-in cutorſhipor Legacie , but muſt expect the event of the 
ela cograti- conditian*.;.' wh NW =O Ore; | 


I Another + limitation tothe former rille is this, als 7 
; __—_ 5. though the diſpoſition be not made cohditionall by'ex- 
*ariad.Rub.de In- prefiing of that condition; which by the Law is neceſ- 
Ai&lubC  ſarily underſtood ®: Nevertheleſle, if the condition be 
k the nets." expreſſe@in other manner" than is underſtood, the diſ- 
it. Gia. $ li Ede poſition is thereby made conditionall {;- fo that inthe _ 
- D.$.illi.ibi, tives INEAD time , the effe@ thereof is ſuſpended: as for ex- | 
[cr, id <>, fie vell« ample, the Teſtator faith, I-give to A. B.'twenty pound 
declaravarit.. _  1f he will ®.. Injwhich caſe.;except the Lepatary do by 
0 HA SIR ſome means declare his willingnefſe, the Legacie is not 
ee Oe Lee i TER 
rac. Par © clared his w! fle, the Legacie 1s nat transferred to: 
gy niet the Executor or =dminifiratorof the Legatary *; wheras- 
if no ſuch condition-hac been expreſled;but that the Le-- 


oBadabakind- =. 5. Had boen left ſimply then Wbcitthe T.ogatary had 


"RR | died not knowing of the faid bequeſt, his Executors or- 
pora,Thelaurevor's. 2 arm iniftrators might have obtainetthe fare *,.. 


orsmeaning, by rhe expitifihg of the faid neceſ- 


& 


. The fourth is, that taltbough imp. flible S, 
whether they be impoſſible by nature or:by Laws do 


net hinder the effec of the diſpoſition, being reputed'as 
if they were not written nor uttered %;; Nevertheleſſe,it 
the Teſtator did ſuppoſe the. ſame conditionito-be-poſ 


| ſible or lawfull, then isnot the condition-void., but the 


diſpoſition whereunto it is added*:; As forexample,the x. 


Teſtator maketh A. 3, his Executor,, or.giveth: himia 
hundred pound if he marry; his, the Teſtatprs:daughter, 


ſuppoſing her tobe living, whereas ſhe is deadq'tn --3 


caſe the condition is impoſſible, - for the Legatary can- 
not marry a dead woman. And yet nevertheleſſe, be- 
cauſe the Teſtator did think her to be living, and ſo the 
condition to be poſſible, 4. B.;cannot be Executor;-nor 
obtainthe Legacie ; for itis not likely, that the Teſtator 
would have made him Executor, or have giver him 
a hundred pound, if: he had known on believed 'his 
daughter to. have. been dead ©, | Howbeit t there be di- 
vers caſes, wherein the diſpoſition is not void;by reafon 
of an impoſſible condition, which the Teftator did ac- 
count poſſible and lawfull , but the condition it ſelf is 
void, howſoever it ſeemed poſſible in the-opinien'of the 


Teſtator: one is, where the condition may be accom- ! 
Pliſhed by ſome equivalent means, th not in the 


_- ſame. manner deſcribed in the- diſpoſition*. An other 


- IO 


caſe .is, when the Teſtator after the making of his Will, 


underſtanding the condition to be impoſtble, didne-' d.L 
vertheleſſe confirm his Will by codicils*, | The like is, * 


when the. Teſtator was doubtfull , whetherthe condi-- 

tion were poſſible or no*,or the bequeſt were in favour 
of liberty 7, or in favorem pie canſe, when the Teſtator 
doth bequeath any thingto be employed to godly uſes;' 

for then. the, condition which he —— is 

rejoned , and the diſpokition available , as pure 'and: 
mplIe *, .... -: mw 


g 


= 


Cf DD4jo 4. L- ſerve; 
cuif.de Jeg,r-Bar, in 
L.r. de con.& demon. 


Stichus | 
& Jaſ.in fO- - 
z Bald-inE.t-C. 


BarinL.proxlme.$- | 
r Ts, 
de his quz in cefta- 
OE | Jef.in di erro R 
The fift, is, when;the 4 condition//is -not*utterly* = if -"M 
is TW F 


4 . - - impoſ- 


impoſſible}, butvery hatd/*and astrwere impoſſible to - 

be performed by-him'on whom itis impoſed. In which 

 caleit ſeemeth'to'be the purpoſe of the Teltator, that 

>» - the;partyſhall reap no; benetit by that diſpoſition, 

-ni 421.7 14. Otherwiſe the Teſtator would not'thaye inpoſed To 

« Sichid in Rub.de hardand difficult a condition®, and therefore inthis caſe 
Re impolibitl the condition dothſuſpend'the effeR of the dif] poſition, 

ivede ered. infti- untill the-condition-perhaps be accompliſhed®. Not- 
mend 53.2 Withtanding; if the condition be impoſſible onely Tn , 
Ratu, lib. L.coninuus the' reſpe@tofithe ſhortneſle of the time preſcribed by | 

$illud. de verb.ob f. the Teſtator : as if he make A. B, his Executor, or give 

-- him an hundred pound, if he do ere&t a monument 

aoaw.c: Within three daies after his death --inthis caſe the con- 

A459 +53 dition hurteth not*,fortharir reſpedteth the Execuri- 
-On, and not the ſubſtance-of the Will. - And it 1s to'be. 

- underſtood, that the Teſtator would have it performed 

CEE ES. with as great expedition as is poſſible ©, OWE 


ob, 


IT: 


cinuus, $ itaddeyer,” - The fixtis, when + the impoſhble condition is con- ;,,_ 


_ ceived tively; for'then # is not accoumed as if it 
were void it ſelf, (as is the affirmative impoſſible con- 
dition) but-it maketh void rhe diſpofition whereunto it 
is adjoyned-: asfor example, the Teſtator chargeth his 
Executor, to whom hehathalſogiven the refidue'of. his 
g00ds, that if he-do not touch the skies with his finger, 

a : - ordo not kill his Father,then to pay to 4:8. an hundred 
< $Luldo,Tnfticde Pound : in- this caſe the Legacieis void*.' The reafor' 

_ Rgaiofo Lab ec: 15, becauſe the Exccutor whootherwiſe ſhould havethe. 

| ; Pico: Tawe thing bequeathed ,is not ro'be'runithed for not! 
GaeBiigiz Poo. ; j ONEILey'S I A 
iine, doing that thing which is impeſſible or unhoneft to be 
done *. .. But if the negative impoſſible condition be 13 
not ſebdown in way of penalty, biit fimply, the diſpo- 


Executor,or 

WCEIe- cx ehneiiinn 4 Ft Sp JOE | hs 
14 © The ſeventh{imitationis, when + the conditionwas' rv. ob. Bartali 

not impoſſibleat thetirft, but becometh:impofſible* - .Caftr. ind. L. unkc. 

terwards; for then it isnot void, 'but maketh the diſpo.' quem videas. 

ſition void : for example, the Teſtator maketh 4.3. his 


Exccutor : . or giveth him-ahundred pound if he marry | = 
his, the Teſtators: Daughter: afterwards and»before .  . .. = 
Marriage , this Woman dieth , whereby the condition M': 12.+01950% S 


is made impoſſible : In this cafe the condition although 
now impoſſible, is not void, but maketh void the diſpo- 
ſition; and ſo &. Z.:cannot be-Executor, nor obtain the 
15 Legacie by vertue of ſuch diſpoſition®.Burt iftheWe- 
man were not dead, but did refuſe to be married, and'ſo 
the condition become as it were impoſlible, for lack of 1, Mantc.deconje, 
{. cher. conſent: In this caſe the diſpoſition were not void, ulr.voLlib.rx. ric.1s, 
and ſ> he might beadmittedtoche Executorſhip, or 0b-" pat erorePrn: 
taig the Legacie; as if no condition had been impoſed, ' hanceoncluionem& 
or rather as if the ſame had been accompliſhed: as clſe- [ory jgerss 
| Whereiis morefully declared, _ + © - .quen, wide Hand 
16 : Theeightis, when+thecondition isboth impoſſible pare$ ranking © * 
and unhoneft,: for then the diſpoſition is thereby void: ; Morea witledl 

and thatn disfavour ofthe Teſtator, who added ſuch a' de laflicaſub.C.a.x 

. condition ®; whereas if the-condition had been -onely | Pn impoſi - 
impoſſible or unlawfull, the diſpoſition had-been nc.” in | 

© :and that infavourofthe Teſtament, 7-1 


——— fition, as in captious diſpoſitions, aee/ rage 
whercof Thaveſpo <7 oa 6 arlarge®.' Not- IR E 
28 withſtanding;yiFthe repugnancie be notin ſuch fort;bur a.-lak.cad pare; A .M 
that 1t may be reconciled, it hurteth not. the difpoſiti- on VE _— 

n*: And: therefore ;if rhe Executor to name two ur. f, | hs 
| | ; :Execators., 
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| ————————— CR RR on wan 
F5 E- Executors, (for cxample,) his Son and his Daughter cr, 
with a condition. or proviſo that his Daughter do not 
adminiſter : albeit here ſeem a repugnancie in the aſ./ 
ſignation ot the Daughter, for. that it is the. officei of 
every Executor to adminiſter; yet becauſe the ſame 
may be reconciled, the Daughter is to be admitted to: 
the Executorſhip., namely ,.to proſecute any ation, - 
though not to adminiſter further of any goods whereof 
_ _ they arein pero , orwhich ſhall after be by ation. 
p Brook. Abgidg: Ut ſo recovered?®. | | | 
The eleventh limitation is, when the unhoneſt con- 
| PROT? dition is referred to the time paſt, for then it is not re. 
- g Corar, Tra © jected; but doth either preſently confirmor infirmathe 
9. effec of the diſpoſition. 
Now that we have ſeen the limitations of the firſt 
rule, let us take a view of the limitations of the ſecond 
rule; which is that , Whey + the condition & poſſible, the 19 
fe of the diſpoſition s ſuſpended , untill the: condition 
e accompliſhed. So that he which is made Execator,or 
=. .: towhom any thing is bequeathed under ſuch condition, 
bk - : cannot be — ed to ths Executorſhip , nor obtain the 


c L. qui barcd, de Legacie in the | time” :+In es much that it is not 
En : enough to perform the condition by any other equiva- 
der ona te. lent means, but it muſt be accompliſhed in that, preciſe 
_ ta. Liezderediew.de manner and form of the condition, without. varying in 
Ln Ceop.y lbgord any ane jot... . PECSs apt EE ALS 1 
ſotinads Prat. ay firſt limitation of. this ſecond TS is this, + whetr20 

1D. it doth not ſtand by the Executor or Legatary, where- 

| TIO: 2.60.25 fore the condition is not performed : for then it is ac- 

CLquiberedi,L.Me counted to be accompliſhed*. Another limitation isthis, 


” 


man S cond. #4e- hen the condition is negative : for there the Executor 
r-<. Impurari dereg. Or Legatary may in the mean time be admitted to the 


——_—_—_ Exccutorſhip, or recover the Legacie, entring firſt into 


V © Led # a, Dad to make reſtitution, if the condition be not per- 
> - cond;&dewn, formed". 4:57 (9 


The third limitation is;':when the: condition was 
k SR Once 
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once i Tough it Hh continue*,”” - SE, 
"The fourth limitation is, when the condition yok. Meteo F 
ſible, in reſpect of fact, bur not lawfull..' 1 - Foy Lveeragy 


21 Bur+forasmuchasnone of theſe concluſions do pro- par 7 

ceed fimply or indiſtinly, Ithought good to examine 

every of them ſeverally,andat large, namely: | 
Firſt , whether every poſhble condition ought tobe HS | 

obſerved reciſcly, and ad. : nobramy part; 

©" Secondly, whether itbe ſufficient for the Executorot 

Legatary, that it and not by them, wherefore the con- | 

ditionis not accompliſhed *. | b lafacad. part, $2; 
Thirdly , when, andin what caſes the Executor or | | 

Kegatary i is to be admittedto the Execurorſhipyor may. 

obtain his 'Legacic before the- accompliſhment of the | 

condition by entring into bond. c Iniracad. part.$ 97 
'Fourthly , whethet it be ſufficient rhatthe condition  - ++ 

was once performed, hitdonor fo endured,” i 1, 4 Infacadpargre. 2 
Fiftly, whereas-it-may. be doubted of divers conditi- .- 

ons, whether they be lawfull or no: I have declared how 


farthe ſame be lawfull, orunlawfulle. ht rng 0 oqr 
Vnto the which queſtions/I have alſo-added theſe- 
following. 


_ Within what time the condition: may or muſt be ac- 
corpliſhed, when no certain time is limited TY nl . 


Teſtator';.........,.: s an 
Then how that uſuall condition af he tos agg _ 4u5y | | 
fhe) is by Yo Way ares it is ng ms 4 | CR 
compliſheds..,.,. ;..., 
nas pines isto betakenconce =p 
rait ofthe goods ofthe LAT. 
J econdrono? the jnlarionoF th Eacor we 0s 
Whether: every noble condition oughttg- pb 
©. ** beobſeryedpreciſely.. MER bs 


L Conditions are of a firittimerpretation; 


2. C0u-- 


IEEE 


” Conditions inducing 4 Joes ave to t Pins we. 
. : flfolys: 
'3 Examples hereof. + 
' .-4 WhentheT uw doth rapety the end, it Shilerh not 
of. the: means. ', 
5 Yolunta conditions are tobe obſerved preciſely, nor 
aereſſ ary conditions. 
m4 12-274" 5 6 Heewwhoſe fevearhe conditions made, may aſe 
#0.0ther means. | © 
7 The condition of payment to be made 10 the Infant, i 
ſatisfied by payment 10 the Tutor. | 
8-. in ſubſtitutions, it ſuff iceth that the condition be < 
felted by other equitzalent means. 
. - 9 1n-favour " liberty or of godly fo , the conditien 
need not tobe preciſely ferved 
10 Whether the condition may be performed by anther 
124. 4: - perſon than himthat is named inthe condition. - | 
11 Where the Law alloweth other means , the preciſe 
farm need net zo be 6 Rl 


| hads h5hon Gila : & V}j. 


* 
+ 34 


Ie -! a ftrit interpretation *, and to induce a form 
Y| to nod, diſpoſition, whereunto' they are 


AS_SLY jo -unto- a. m nothir apr 


Tira- -evnru ” Therefore it is held pn __ that ng al 
-Sx; poſſible” condition ought to be! preciſely Te 
ma, ecither-is :it ſufficient- (bur irſome caſes) tg 'accom- 
TOON pliſh the fame-by-any other 'meahs,'or in any other 
I aa manner than is preſcribed. For f example, the Te: 3 

4 GraſThelaur.com,” fiator maketh thee his Executor., or giveth thee a -- 
EO - hyndre 'if thou ſhalt wt give to-4. B: ten pound, 
thou not knowing of the Teſtators will, doeſt of com- 
"_ or good will ; give vera 70 A.F. becauſe 


J -* poor, 


mY 


{ 


__ Of the forms of Teſtament Us, 237 
poor, and. thou art rich :. in-this-caſe thou ſhalt nor be 6. 
reputed to.have accompliſied the condition, becauſe 
thou being ignorant of the diſpofition, diddeſt i not . 
with a minde or purpoſeto ſatisfic the condition®z.Ne- e GlT&DD.iaL.6 


' verrhelelle, if thou diddeſt firſt know of the.condition;: Sag Gs * 


thou art preſumed to have-given the ten pound with! communis opinio, ur 
a minde to perform the condition ,. unlefle the contra-! per MichackGro@d,. 

- f Yoo | $ legntumq-5 2.0.3, 
ry do appear*: So that it is not neceſlary to proteſt frur.g Paulde Galt 
or to a by words, that thou diddeſt give the: inL.2de cond. & der 
ren pound ,. with a minde-or intent, to, perform the. 22 | 
condition, ſeeing the ſameis preſumed, unlefle the con-: 


trary be proveds. Another example to the ſame ef. 8 Bar- & Paul de - 


#, is this : the. Teſtator maketh thee; his Executor, Nay pet s. 
or giveth thee a hundred pound, if rhoupay ten;pound ul. & idiBar. decdd. 


to C. D. beforeacertain time, within which time'CGD. 40g. ui.vollib.. 


dieth., and thou payeſt the ſame ten d within the r1.tic.17.n.25. & hoc 


ſame time. to the Executor oradmimiſtrator of G.D. in- 4idcw fine difficuls | 


this caſe the condition is not ſaid to be performed ,.and. 
ſo'thou canſt not be:Executor, nor obtain the.Legacie 
of a hundred pound, becauſe thou diddeſt not pay the 
ten pound to C. D. himſelf; forthe payment ought to 
have been made to C.D.himſelf*, and not te his: Exe. 
cutors oradmniiniſtrators., 


4- © The fiſt limitatian of the foreſaid rule is; + when ie ſupra... - 


i Mantic. de conjeQ,2 


dothappearthat.the. Teſtator hath more reſpeRto the |. poi. kb.) raions: 
end;than tothe means; for.then its ſufficient that the Dada'2 a along 7 


FRE 2 : a 
9 bo +S af , 


De3s:.. { 
. Teſtament be accompliſhed, although.in. other mannex © ee ann - 


than it is expreſſed inthe:condition?.* + . ſiv.& pottha Graft 


5 The ſecond limitation is, when + the conditiorrisnot Theſaur, com. op. $ - 


voluntary, but neceſſary : for in neceflary conditions it 
-Skilleth nor, whether the fame be 2ccompliſhed-inthat 
manner expreſſed. by the Teſtatar, or inany other good 
manner *; | | | ccnda 

6. The third limitation is, when + the. perſon inwhoſe reluarias 


favour the condition was made , doth conſent thatthe rouge ain ac « 


ſame be accompliſhed in other manner: - ſoluc,ulr.n.3 4. 
| e 


. 


: ; — . ” — _ 
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the Teſtator maketh thee his Executor, or giveth thee a 

hundred pound, if thougive to A. B. ten pound : So it 

is, that A.:B. did owe unto thee ten pound, and is con- 

tent<d to be releaſed of that ten pound which he is ro 

receive ; In this caſe the condition ſhall be acconnted 

| for accomylithed, as if the ten pound had been really 

' mw Simoubiſupr.licee 14; ®, Theſe three limitations (eſpecially the firſt of 

foraſlecommn't?” them)be ſo generall,chat they may ſeem to comprehend 

bus, «ucenes difpobi- | the reſidue ofthe limitations : Nevertheleſle,it ſhall not 

'Hione hajus regniA®e' be amiſſe, if I exprefſe then forthe better underſtand. 

- liz: Perkins,.ur.con- . "og rage 

"Git. fol. 246. ing of thoſe former limitations. 

The fourth limitation therefore f is this, when that 7 

a L A — aan fd js paid to the Tutor , which is limited to the Childe *: 

m_- for example , thou art made Executor, or a hundred 

pound is bequeathed to thee, if thou pay untothe Te- 

ſtators Son (being an Infant) ten pound : in this caſe 

the condition is ſufhciently performed, if payee be 

o d.L. fifundus Graf. made to'the Tutor of the Childe * : eſpecially if the 

<S_s Þ 52 money be converted to the benefit of the Childe?, 

Cres, And albeit this condition may be ſaid to be a voluntary 

N. 29. condition; becauſe it doth confift in giving, yet in this 

| pn. caſe the Teftator is preſumed to have more regard to 

9.29. \ the end of the condition ; namely, rhe benefit of the 

Childe, then to the form ofthe condition : for if pay- 

ment ſhould be made to the Childe, ir might cally be 

g Mandic. ubiſupts. conſumed, and do the Childe little benefit ?, and there- 

5 fore better for the Childe, and more agreeable to the 

| meaning of the Teſtator, = =_ {2 = him that 

$4 eth the money, to pay the ſame to the Tutor, ra- 

af bro tus omtdrns Infant*. : 


» * 
.* 
- 


The fift limitation is + in vulgar, or common ſubſtitu- 8 * 


| tions, for then it is ſufficient likewiſe, thatthe condition 
4 _ - - beeffeted by other means, than accordingto the ſtrit 
f Pale Cafe E form of the condition*. For example, the Teſtator 
&ſubninfin, — Mmaketh his Son Executor : and if he will ner, he doth 
ſubſtiture thee Executor in his ſtead, If the Teſtators 


Son 
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Son cane; be Exccutor: in this caſe thou ſhalt be Ex. 
ecutor, as if he had refuſed to r-braygrom br rv of 
reſpeRing the form of the condition, thou art ſabſti: 
ture onclyincaſethe orher w# >or; and nor in Taſte 
cannot : the reaſon is, þecaute in ſubſtitutions the Law 
preſumeth , that the Tefiator doth mare regard the 
effect, than the form of the condition*. -  e Paul. deCaftr.uhi 
9 Theſix limitationis + in favour of liberty; that isto CE verb, 
fay, when the Lord or Soveraign, by his Teſtament, WER 
| unto his Villain or Bond-man freedom uporl. 


u mt 3 dh 


condition ®, | 
The ſeventh limitation-is, when that which wick 6 cond demon L' 


conditionally, is to be diſtributed inpres wfaz > for. in - 
theſe two lunitations., it is ſufficient thar the condidon 
at. 


be effeted by other c uivateat means: 
according to the. preciſe licerall form of the cofdi- 
tion*. » Bar.in d.L.Mzyius + 
1 Thecight limiationis, when the +comdition which  -bid. 
canfiſteth..in gi giving, is by another perſon, | 
then by him (yet tor him) who is named Exerntor, ov 
to whom any thing 1s giver-upon \coinliion), if awe 
to another: in which calc it is Sal one; avif: he himſelf 
bad given tho fame?; . Lech ant, 
Wes rn when the condition eannov 6n.de coo. init f 
ormed infich manner as is preferibed inthe con- 353 hoc eſt magis 
dition : as for example, the Teſtator givethafummeeF icdemanjeiatineg : 
I08ey, if fo-inany Sermons bemade in fach z\Charch, Burdwu7a..o. 
within ſuch a time : during which time, the Church is 
interdidted;; by oecalionwhereof, thecondirioncannor / 
beaccompliſked: inthiscaſc,thedifpoſitivaisnct abſ>; 
= Ro , but themoncy may'be' converted to ſome. _ bays 
ly uſe* 
11 The rench limitationis, þ "IT the Tawidoth-ivcr- Ad. | 
it, as it were. pron ſerved, \a3 aPPEar 5, ——_—_; 
argon. br £ ws ry EY 
Whether 
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W hether'the condition be accounted 
= accompliſhed in Law, when ir doth nor - 


ſtand by the Executor or Logos qe? ; 
--_- theſameisnotaccompli $ 


— 


— 


h x: No man to be puniſhed, but ſuch as be fauley. 
bs 2 He is pot reputed faulty in Law, who doth what 
he ca. 
3 Whether the condition be reputed for accompli ſhed, if 
it ftand not by the party. | 
4 Certain deſftincFions about the former queſtion. 
''$. Arbitrary conditions are accounted for accompliſhed, 
if it do not ftand by the part 
6 The reaſon of the { m4] concluſion. 
-L Arbitrary conditions are not accounted for accompliſh- 
oy ea, _ the party i511 fault.” | 
| _ conditions are not reputed to be accompliſhed 
before the event. 
9 The m_ _ the different effe7, betwixt caſuall and 
arbjtrary condit 
io Certain ca oe be wieuds caſual conditions be reported s 
accompliſhed, albeit the ſame be not oſt indced. 
11 In mixt.conditions this conſideration « firft tobe had, 
baw the impediment commeth, 
; 413 "The impediment 5 In miact conditions, may wy 4- 
Vers waies. 
| 13 When it ftandeth by him,by whom the condition is to 
7 be performed, the ſame is not reputed for complete. 
p þ pa34;; 14 What if after the fir# refaſall he conſent, « and thew 
' the other party ts willing. 
15 A reftraint of the laſt poſition. | 
16 Whey it a the party in whom the ty; | 
Pere —eatp # to be performed , t e ſame is. not. reputed far com- 
ete. ' 


17 Ali. 


/ 


I 


2 


3 ly performed*, And indeed, fo itis + regularly for the « <. ciimnon fares 


' manto whom they are im m_—_ ſome be raſuaf,, ſuch Vighs Minkngin 


| perſon , fo that the event thereof is tous uncertain oy : 4s — 
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of rhe forms of Te 


n M limitation of tbe former h—_— 

15 When the Teflator doth hinder the per formance of the 
condition, it hurteth not the 'Executor or Leg 

19 When «third perſon doth hinder the Slnlinect - of 
the condition, whether it hurt the Executor or Legatary. 

20 The accompliſhment f the condition being hindred 
by caſuall weans whether it hurt the Exccutor or Legatary, 


OTIS 
T 2precth + w uity and humanity, That . 
no man be — o. deprived of his right, 


without his fault *; and it ſcemeth thatt he * canning 
* is not in fault, but worthy to be excuſed, an EP 
who doth whatſoever lieth in him for the accompliſh d 
ing of that whickis impoſed upon him Þ: wherefore no þ Peckius.ia c.impu? 
marvell if at the firſt view it ſeem true, that m_ js SOSA 
doth not ftand by the Executor or Legat | 

fore the condition is not ley dolng _ 

ſever in them lieth, for to accompliſh the fe) that 

then the ſame ſhould be accounted as it had been ful. 


moſt part yery true, that when it doth not ſtand b —— 
him to whom it appertaineth , wherefore the condi- 

tion is not accompliſhed , it ought to be accounted as | 
f it were ghee roo but this rule doth not take place dd. ciimnon ſtar. d; 


_— + if we will underſtand when this rule 
doth hold or fail, we are to call to minde ſome of the 
former ditinRions or diviſions of conditions*, eſpecial- © Supr.cad parts 5, 
ly this : That of conditions, ſome be ebitrary, uch as 

the Law preſumeth to be inthe willand power of they {+10 5 foquem 


as are not inthe power of that man to whom they = Pen. Inſti. dc here, 
impoſed, but even in the power of ſome other thi 


and 
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h d.$ fin autem.Vig]. 
& Minfing = ſupra, 
I cad.part. $.1 
k FR wh condici 
one. $ 1. ff, decond, 
Inftir. Bar. in "MA Co 
ge Inftit, & ſub. 
1 H.cc<fle exemplum 
poteftarivz conditio- 
nis, patetex Sichard. 
1n Rub.de _—_ ſub, 
C.n.g. & Minfingero, 
in $ hr yr wie 
- red. Inſt, a. 2. quorum 
alter profegg,exem» 
tug cundi ncfore 
dium, aker cundi Biſe 
canur: reliqui fere 
©:mnes inftant in hoc 
a 


cad rol. & ind.$ Peo, 
Inſtir.dc hzred. inſti 
ruend. 

m d.L. quz ſubcon- 
ditione, $ 1..de con- 
dic. inftic, & c. impu— 
2ari de 

&Bald.md. L.1.C. 


de Inf, & ſb. 
: ® DD.iad.L1, 


; Mantic. de conje® ® 
wh.vol.lib T8.tit.16, 
- £.24.poſt Bar.& Bald. 
ind L.1.C. de Inflie, 
&lub, 


- this caſe thou artto be admitted Exec 
. recover thy Legacie , as if thou haddeſt gone to. the 
Church that day ®z the + reaſon wherefore the condi- 6 


and ſome be wixt. conditions, ſuch.as conliſt partly in | 
our own power, and partly in the power of ſomeother - 
thing or perſon*: forexample of which ſeverall condi. 
tions, -I refer the Reader to thoſe former which I have 
there ſet down*. | DAPEE | 

'. When +'the-condition is meer arbitrary, then if it 5 
ſtand not by.him, by. whom the condition is.to be = 
formed , the Law reputeth the ſame as if it were fully 
accompliſhed, though indeed it remain unpertormed*: 
for example, the Teſtator doth make thee his Executor, 
or giveth thee a hundred pound if thou go to Church 
on Eaſter day !: thatday being come, by reaſon of oyer- 
flowing of waters,or ſome ather neceſſary impediment, 
thau art not then ableto go to the Chureh, being'other. 
wiſe willing te go, if thou hadſt not been hindred. In 
r,, and maiſt 


tion is accounted for accompliſhed in Law, albeit re- 
ſpeQing the fact it is not accompliſhed, I ſuppoſe tg be 
this, becauſethe Teſtator is preſumed to have more re- 
gard. to the'good-will and endeavour, in theſe conditi- 
ons which be within thy power, than to the event of 
the condition”, ſo that by ſatisfying the expectation of 
he Teſtator,, thou haſt alſo Tiefied rhe exaRion of 

Woe, e; 

Howbeit, + even there alſo, where the condition isar- 7 
hitrary, and where the Teſtator doth as it were.accept 
gaod will for a fall perfarmaace, if he by, whom rhe 
candition is to be perfarned, were in fault;.by. occa- 
fion kt "hw ge paar nyt cannot wed be'ac« 

pliſhed, though perhaps the pajty would wilh 
| the i then he could, there the bo 
condition is gat reputed to be. performed.in fition of 


Law ?: forexample, the Teſtator maketh.4.z. Mis Exe- 
cutor, or giveth him a hundred pound, if he go jo "e 
= thurch: 


—— s 


Yr 
__ 


Of the forms of Teftaments. : 


ing to accompliſh t 


the Church: as he is going, commnteth ſome crime or 
offence, whereupon he is arreſted and , ſo that 
he cannot go to the Chinch according to his purpoſe: 
In this caſe the condition is not accounted for accom- 


Church on ſich +day:uponthe which day A.3.intend- 
e condition, proccedeth rowards 


or delay of the perſon, by whom the ſame oughtto have 


been performed *: and although an impediment is ſaid « Bu.ind L.1. Mans - 


to excuſe a man from delay*, yet when the impediment 
may be foreſeen and prevented, ſuch impediment ſhall 


Lizait.16.n.14, 
ſ DD. 


canes 6 L 


net excuſe him which doth not avoid the ſame*. If quodreE6 cer, Pe, 


thou crave an example, let this be the ſame : The Teſta. *© 


tor maketh thee his Executor, or giveth thee a handred is CT Ti 
pound, if thou go to the Church within'two moneths; lud.ff.de yerbuob. 


during the firſt noneth thou doeft not 80, during the 
ſecond, thou knowefſt thou ſhalt not be able to go, by 
reaſon of ſome impediment , be it by occaſion of wars, 
or of the weather, or of the way, or of ſome infirmity 
in thy own body ; and then being letted, thou makeſt 
an offer to go, and doeſt proteſt that it doth not ſtand 
by thee, and that thou wouldeſtgo if it were poffible : 
Neither this proteſtation, nor this impediment will re. 
lieve thee, becauſe thou diddeft wittingly fall into theſe 
difficultics, and wouldeſt not go when thou mighteſt 
8 ſafely have gone*®. Whent the condition is meer c4- 
ſ#all, the ſame is neither accounted for accompliſhed 
or cxtarit, in preſumption or fiction of Law, neither yet 


for unaccompliſhed or deficient, untill the aQuall event ja 


of the ſame condition do firſt come to paſſe*. And 


- | therefore, if the Teſtator makethee his Exccutor , or Bac. 


' givetheea hundred pound, if the King of Spain dyc 
this yeer?: In this caſo . untill vgs do indeed 
| S 2 declare 


bf.& DD.ind.E, 


(4 


tt Ten G2 2 td. 


hn 


—— 


: The fourth part. 
"IF . _ declare whether the King dye this yeer or no, the 
| . » condition is neither accounted for extant orideficient, 
> Sichard. in Rub. de but is ſuſpended *.. And if he dye,then js the condicion 
inftic, lb. G. . (2id to be purified or extant,and ſo thouart to be admit- 
« Lunic.$fnauem ted,otherwiſe not*. Sothere is a great difference, whe- 
QC, dc cadetol. ther rhe condition be arbitrary orcaluall; for,the one is 

divers times accounted for.accompliſhed in law,though 

not. in. fa&:. but the other: is not accounted for accom- 

pliſhed or extant in Law , unteſle the ſame be accom- 


partly ſhewed.before ;; for in arbitrary conditions, the 
for: agas is Muang ery tans __ than he =p 
| ily perform on. whom fuch .condition'is impoſed<; 
4) lp and ſo it is ſufficient that it ſtand not by him, that the 


conditions, for.as much as the Teſtator doth not refer it 
to that which is in his power on whom the condition 
is laid ; therefore the Teſtator is thought to refer the 


& Piulae CafiranL., Of fortune 4; (or.rather to fpeakmore Chriſtianly,to the 
ſb condition. . yyjill of God; ).and therefore this event of Gods will 


$--—  *- muſt decide the doubt, I mean, whether he that is ap- 
pointed under ſuch condition, ſhall be Executor or not, 


times even in caſuall conditions, i is ſafficient that it 

. | the ſame condition is, not. accompliſhed, like as in ars 
oi gm (= 16 m—_ - bitrary conditions<. The.firſt cafe is , where the Teſta- 
ie i * tor would have: ſodiſpoſed,, howſoever the condition 


3 accompliſhment of the condition is hindred, towhom it 
['Y L. fin. C. deneceſ- 1 k” | 
Gin ſervitude®. 


Law to. beaccompliſhed, albcitin fact the ſame be.not 


force or cffe@ of this diſpoſition, tothe determination - 


5H . ; > . 
: (GR wLa-Cud fhould fall. outf, The. ſecond is, when by the fac, his - 


g- L:jurecvili, £de . is beneficiall that the ſame ſhould neverbe performeds. 
cond, $:dem®%. The third caſe is in favourgf freedom, or liberty fram - 


=. 
'Y 2 


& EodSfinayeew:. pliſhed in fat alſo®. The + reaſon of the difference is g, 


—_—_ i —_—_— ſame condition is not.performed : but here in caſuall 


to obtain his Legacie or not.. Notwithſtanding + ſome- x ©-. 


doth not ſtand by, the Executor or Legatary; wherefore - 


- 


+ =» Ifwetwill know whena mix: conditiorris reputed in 014 
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performed, we muſt conſider by what means the impe- 
12 diment is miniſtred, namely, # whether it proceed from 

the perſon by whom the condition isto be performed, or 

from that perſon #8 whom the condition is to be per= 
formed, or from the Teftator himſelf, who deviſed the 
condition, or from ſame other third perſon; or whether it 
happen by ſome other meaxs,according to the ſecret pur- 
poſe and will of God, which we no lefle fooliſhly than 
commonly, call Chance or Fortune, - | 
13 - When he that is made Executor , orto whom a 
_ © Legacie is given upon a mixt condition, is himſelf the 
onely cauſe 'wherefore the condition is not performed z q 
_ —— _ ſame aa notto beaccounted k 
or accompliſhed i; for example, the Teſtator maketh iL.inreftaw;eluf, 
thee his — need , Or giveth thee a hundred pound if row fume 
thou marry his Daughter : thou refuſeſt ſo to do.z with ule. vol.lib.rr. ticr8, 
great reaſon is the condition not reputed for performed, 37... 17. eas: 
and ſo thou canſt not be Executor, nor obtain the Le- gichard. inL.:. C.de 
14 gacie*, In ſo much + that albeit afterwards thou be- lai, Ub Mhnegs 
come willing, and doeſt offer to marry her, and ſhe then Fg"... PER 
_ refuſe this thy offer , and ſo it doch now ſtand by her, anwlibenatisexrens 
and notby thee, that the condition is not performed ; 4iur.ibl-na3. 
Neverthelefle, thou canſt not reap any benefit by her | 
refuſall, becauſe thou haddeſt broken the condition 
before , whereby thy right paſſed away and was ex- 
tinguiſhed, and ſo thy repentance is now too late*: 1 Jak in dLr.detn- 
I5 Vnleſſe+ at ſuch time asthou diddeſt refuſe, thou then mk rd 
couldeſt not marry , for that perhaps at that time thoy s. & eſt cow. op. refte 
wert not of ſufficient age to marry , for thy diſſent at Graff: Theſaur. cow. 
that time when thou couldeſt not conſent , doth not ke mon. ny 
_ hinderthee®, n. 13.qus ſententiam 
16 When + the condition is not performed by his iMen8c ut per Mo- 
means onely, unto whom , or in whoſe perſon the ſame @ L.cjuseſtnolle.de 
is to be accompliſhed, then it is reputed in Law as if it _— 
were fulfilled indeed® : for example, rhe Teftator 5 - * pr ypaer of 4 


Tiio. 


maketh thee his Executor , or giveth thee a hundred demon. 
S 3 pound 


/ 
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pMai ca.rde conj<Q. 
uit, vol, liv, 21.tir,.18, 


n, 
q 


37+ 
L. jure civili. ff, de. 


cond. & demon. 


r 


_—_— 


pound, it thou marry his Daughter ; thou art willing, 
and doeſt offer her marriige, which ſhe refuſeth : In 
this caſe the condition is reputed for complete , and ſo 
thou maiſt recover the Executorlhip or Legacie®, Not- 
withſtanding if+ the words of the condition be directed 
unto hef, not unto thy ſelf: as for example, the Teſta- 
tor maketh thee his Exccutor, or #iveththee a hundred 
pound,if his Daughter marry thee. In this caſe it ſhe do 
refuſe, and it doth not ſtand by thee,the conditionis not 
reputed for accompliſhed ?, unlcfle it were the: mean- 
ing of the Teſtator, that thou ſhouldeſt have the bene. 
fit of the diſpofition, in caſe of this her refuſall%, And 
yet there is no great difference betwixt the one Phraſe 
and the other : for the Teſtator in ſaying , if thou 


- marry her, doth neceſlarily underſtand thereby, if the 
' alſo be content to marry thee : for thou canſt not do 


Socin.ind. L.,in re- 


fton, Mantic. de con+ 
jeR.ule,yol. lb.x1.Qir. 


8:N-37. —— 
ſMichaelGraſf;The- 
ſaut, com,op.$ lega- 
tom.q 16,017: 


Alex. in L.1.C, de 


Inſtir, & ſub, 


Infra cad.part.$ I'©- 


in fin, 


the one, unleſle ſhe al/o do the other *: and therefore 
this limitation is ſuſpe&ed of ſome not to be ſounds, 
notwirhſtanding it is more generally approved, and ra- 
ther adinitted than the contrary opiwon*. Whatif the 
Teſtator make A.8B. his Executor,or give him a hundred 
poundit he marry his Daughter, and at the firſt A. B. 
iS willing, and offereth to marry her,but ſhe refuſeth; at- 
terward ſhe is willing, but he refuſeth :; whether in this 
caſe is the condition ſaid to be complete 2 This queſti- 
on is ſatisfied afterwards®. 


7 


When + the impediment doth procced from the 18 


Teſtator- himſelf, then the - condition is reputed 'for 
complete : as for example, the. Teſtator:doth makerhee 
this Executor, or giveth thee a hundred pound, upon 
condition, if thou bury his body in the Cathedrall 
Church. of Saint. Peter at York: the Teſtator dieth 
excommunicate { becauſe he refuſeth to come to the 
Church, or becauſe he is an Heretick or Schiſmatick, a: 
mavifeſt Vſurer, or for ſome other like cauſe) for which 
h1s Sepulchre inthat caſe is denied : Seeing in this caſe. 

it. 


as 
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it doth not ſtand by thee, but by him.; wherefore the 
condition is not complete, it ſhall not prejudice thee, 
but that thou maiſt be admitted ro the Executorthip or 
obtain the Legacie, as if thou haddeſt indeed performed 
the condition®. ; 


When+ the impediment doth proceed from a third 


perſon , then I ſuppoſe the condition to be accounted 
in Law foraccompliſhed?: For example, the Teſtator 
maketh thee his Executor, or giveth rhee a hundred 
pound , if thou marry: his Daughter within a moneth, 
during which moneth, a third perſon doth purpoſely 
hold her from-thee , ſo that thou canſt not marry-her 
within the time preſcribed: In this caſe the condition is 
reputed to be accompliſhed, and ſo thou maiſt obtain 
the Executorſhip or Legacie , as.if thou hadſt married 
her within the ſaid time *. But if the third perſon do not 
purpoſely detain her , being ignorant peradventure of 
the Teſtators Will, then it ſeemeth that the condition is 
not reputed for complete *, "> 

When? the impediment doth not ariſe by any of the 
means aforeſaid, but by-caſuall means (as wetearmit) 
when it proceedeth'from'the will and providence of 
almighty G O D, the Law doth not account that con- 
dition for complete ®, 

And therefore, if the Teſtator make thee his Exe- 
cutor, or give thee a hundred pound, if thou'ma 
his Daughter, and ſhe dicth: before thou haſt mar- 
ried her.: 1n this caſe the condition ſhall not be ac. 
counted .for accompliſhed or extant, but cofitrariwile 
( as it. is indeed) unperformed: and deficient ; fo that 


thou canſt not receive any benefit - by that condi. þ 


tionall diſpoſition® : for where the performance of 
the condition is hindred by the will and. providence 
of G OD, whereunto the Teſtator made relation, 
there the Law doth not allow any feigned perfr- 
mance *, except it be in favour of liberty from bon- 

S 4 dage, 


x DD. inL.milices & 
ulr. Ad L.Jui. deaduL 
Inſtir.& ſub, C.n.x- 

y Bar-inL. in tefton, 
cL ff. de cond, & dc» 


mon. 
z Bar;ind.L.in teſt. 
Bald, & Alex.in L. de 
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ego quidem procede= . 
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rem, cum apud nos 
Honoratus non has 
bear aliquam a&ionE 
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nite Manticam de 
conjeR, ulr, vol. lib, 
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dage*©, or alimentation, orin adiſpoſition f ad pias cau- 

- © ramif.reſt5. Co [@5 5, Or CXCEpt the condition be not conditionall, but 
var, incap-3-dercft2. 'modall Þ; for (conditio) and (modus) do greatly differ, 
5 hard. in. 1.C. 45 if the next Paragraph is declared. 


——_— Tiraquel de privileg, pia cauſz. cap.57. | h Graff..Theſaur, cow.op. $ legitum, 
9-58.0% 4. & hzc opinio communiter approbarur. Alex. in L.x.de Inſtir, & ſub. C, 


VV hether he that is made Executor, or 


to whom any Legacie is given conditionally, 
may in the meantime, whiles the condition depen- 
deth,be admitted to the Executorſhip,or obtain 
the Legacie, by entring into bonds to per- 
form the condition, or elſe to make 
reſtitution. 


..1 Divers kindes of conditions to be remembred in this 
queſtion. | $ | 

2 When the condition is aff irmative , it ſufficeth not 
{0 put in bonds. ISL. 

3 What if the affirmative do ele imply 4 negative: 

4 What if the diſpoſition be made ſub modo'\, avd not 
ſub canditione. | 

5 How Modus aud Conditio do differ. 

6 When the Teſtators will & not repugnant, then it ſuf- 
ficeth to put in bond. | 
4 : | 7 If the condition be negative, then what things are 10 
K.. | be regarded, | | 
E 8 If the candition canſfpiit in nat aving , then it s mate- 
riall, whether the (awe may be acc ies during bife. 

9 If the condition cannot be accompliſhed during life, 
then it ſuff-iceth to pt.in boxd, to the eff ei aforeſaid. 

10 Example of hich condition as cannet be accompliſhet 

ang Co $þo. 
| 11 The reaſon of devifmg this bond, and who wa: the 
inventer thereof. | | Cs 
Iz Cer- 
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© 12 Certdin caſts wherein the Legarie muy be Fad | 
| without bond, bring given upon condition, which may ſeem 
wot to be accompliſhed daring life. 

' 13 1f the condition negative may be accompliſhed du- 
ring his life , to whom it # impoſed , this Jaw. hath no 


place. 
14 4 condition ne. 
3t canpot be infring 


I5 Great odds Shddes the condition may be accompliſh- 
ed during hu life, to whom it is impoſed, or not. 
16 What if thenegative condition cannot be infringed 


without ſorrow, 


17 If the condition conſitt it not giving theu we muſs 
Snquire and reſolve as in the condition of wot doing. © 
18 When the condition doth confi? it in not happening, 


then this bond hath no place. 
19 The ferm of the bond, to whom it is to be made, and © 
wh ſareties be neceſſary. 
$, ix, - 


” _ & ſaid tobe accompli iſhed whey 


— RH any + be difrous to know whether he 
RES! that is made Executor, or to whom any 
ys L988 Lepacic is left by the Teſtator , _ | 


=A ſome 


SS can time; whiles the condition depinn 
eth unperformed , be admitted to the 
or obtain his Legacie 
ting in ſufficient caution citherto perform ſuch-condi. 
- Yon, or elſeto make full reſtitution of all things by him 
received.It ſhalbe behoveful to cal to his- rementinges 
how many kindes of poſſible conditions there be*;eſpe- a De. quibus ſupes 


oo he muſt not 
affirmative, 


x aſwell of afimativeas07 thoneyatve, there be <*&& demon. 
three ſorts, that isto fay, fome conſiſt in chancivg, ſome 


fo 


ae 


le condition, may in 


3 


lefc, by entring bond, or put- 


, that of theſe conditions, ſome cad, part. $ 5+ 
meative®. And again, b L. is fido, E i 
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4d L. Murian. in ff. de 
cond. & demon, & 
gloſf. ac DD. ibid, 


e L.qui heredi. ff.de 
cond,& demon.DD.in 
d. L. Mutian. 
f L, pater $ ſocrus if. 
de cond. & demon. 
Bar, & Paul.de Caftr, 
in d, Mutianz. Ripa. 
in L. ica-ſtipulatus ff, 
de verb,off, n.46. 
Bar. & Paul. de 
Cafir. in d, L, Muria- 
nz perd. $ Socrus, 
h Bar. & Paul, Caftr. 
uwbi ſupr.Simo de Pre- 
tis. de interp, ulr, vol. 
hib.5.interp. 2, dub. x. 
n. 24-25.fol 42. 
i L. x. C, dehis quz 
ſub modo. L. quibus 
dicbus $ Termilius. 
F, de cond, ys 
yerum proprie loque- 
do, Cautiode modo 
xwplencndo , non eſt 
cautio Murtiana , ſed 
alia ci fimilie- Bald. in 
Awh.cui C.deindit. 
vid. n.2 2iQ fin, | 
k Bald. & Sichard- in 
__ dc Infſtic, & ſub. 


in giving , and ſome in doing : and on the 


- . ba * . ®S C4 I 
ſoine confiſt in not chancing, ſome in not giving, and 


ſome in not doing<. Now to apply theſe diſtinctions 
to the queſtion, 7 
'Whea + the condition is affirmative (whether it do x 
conſiſt in chancing , giving or doing :) he that is rhade 
Executor, or to whom any Legacie is given, under ſuch 
condition, cannot be admitted to the Executorſhip, nor 
demand the. Legacie by vertue of the laſt Will, or Te- 
ſtament of the deceaſed, ſo long as the ſame condition 
dependeth unfulfilled, or is not extant*, albeitthe Exe- 
cutor or Legatary ſhould put in ſufficient bond, romake 
reſtitution, in caſe the condition ſhould: be deficient, 
For the event of ſuch affirmative condition is to be ex- 
pected, and muſt be extant before the diſpoſition of the 
Teſtator can take effet*, except in theſe caſes follow= 


ing. One + when the affirmative condition which'doth 3 


conſiſt in. doing or giving, doth withall ſecretly imply 
or contain a negative*: as for example, the Teſtator 
maketh his Wife Executrix ,/ or giveth her a hundred 
pound, if ſheabide with his children; which affirmative 
condition (if ſhe abide with his Children ) conſiſteth 
in doing, and doth-withall ſecretly imply a negative ; 
that is to ſay, (if ſhe do not depart from his' Chil- 
drens:) == therefore in this cafe ,- the Executor or 
Legatary , by entring into ſufficient bond to perform 
the condition, or elſe to make reſtitution, is tobe ad- 
mitted to the Executorſhip, or may obtain the Legacie, 
as if the negative had been exprefſed®. Another cafe 
is, when # the diſpoſition is not made' ſub conditione, ſed 4 
ſub modo *, For + thou ſhalt underſtand, that condsrio 5 
and modus do differ : Conditio is a quality which ſo long 
as it 'dependeth unperformed or is not:extant, doth 
hinder the effect of- the diſpoſition, ſo that, that thing 
which is diſpoſed conditionally , can acither be deman- 
ded, neither is due in the mean time*, Hodw is a 
mo- 
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moderation , whereby a charge or burthen is impoſed, 
in reſpect of a commodity; which-moderationdothnor. 
ſo tar hinder the cffe& of the diſpoſition, but thatthe 
thing diſpoſed is due, and may be demanded inthe 
mean time !: and it is called 90dws 4 moderando, The 
one of them is thus known from the other. thar is to. 
ſay , the condition' is commonly known by this word 
(1f,) or by words of like value ®, whereof I have givea 
examples before”: the mean or moderation is known by 
this word (That,) as I make 4. B. my Executor, orgive 
him a hundred pound, that he may erect a Monument®*; 
Now in this caſe, when any thing is left under a. mode-: 
ration , or with the exaQtion of a remuneration , that 
thing which is ſo bequeathed, is preſently due,and may: 
now alſo be demanded , ſo that he' which maketh de- 
mand, do enter into bond in manner as hereafter is de- 
ſcribed, to perform that which is exated by the Teſta- 


tor, orelſe to make full reſtitution*. Another caſe is, C 


6 when + the Teſtators will is not repugnant thereunto:: 
for then this bond ( as it is affirmed): hath place ever: in- 
affirmative conditions % $54 
When t the condition is egative, then weare to re- 
gard what kinde of negative condition it is, that isto 
ſay, whether the ſame conſiſt in wot doing, or not giving, . 
. Or x0t chancing, | L257: 00 
$ . If tthecondition conſiſt in ot doing, then it is mate- 
rial], whetherthe ſame may be accompliſhed ſo longas 
helivethon whom the ſame is-impoſed, yea or no; 

Tf + the condition conſiſting in not doing ; cauner- be: 
performed ſo long as the perſon on whom it was impoſed; 
liverh, then may he obtainthe bequeſt ; by poting in- 
| bonſs to;accompliſh the condition, or elſe/in defect 
Io thereof tomake full reſtitution* : as-forf example, the® 

Teſtator maketh one.his Executor, or giveth hima hun- 

dred pound, if he never play atthe Cards or Dice: 

This condition we. ſee;is negative , it conſiſteth:in; not 
| TY doing,” 
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_Inftir. & ſub,C.GrafT 


Theſaur. com. op. $- 
legatum.q.58:Modus 
(inquic Cuiacius ) 
finis, propter quem 
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gandi collara in furu- 
rum. Cuiac. in tit, de 
his que ſub mod. C, 
m Bald. & Sichard.in 
Rub, de Inſt.& ſub.C. 
nSupra cad-part.$ 5. 
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Rub.de Inftic, & ſub. 


Þ L. quibus diebus.S 
Termilius- ff. de cond- 
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t Simo de Pretis ubi 
ſupr,Paul. de Caſtr.n 
d. L, Mutiane. 


u d, L, Muriang.cum 
ibid. Simo de 

is ubi ſupr. Zaſin 

L. dedi tibi. de cond, 

cauſl. dor. f,n.z.9. 

x Gloff, ind,L.Muti- 

ane. | 

y Bar, & Caftr, ind. 

L. Mutianz. 


z L. liberrarems. L.li- 
bertas, $ 3. de manu- 
mifl: reſta. 


a Tiraquel. de privi= 
kg. piz. caulz.c.48. 


b Tiraquel ubi fupra. 


-doing , and it is ſuch a condition withall , as cannot be 


fully performed, ſo long as he liveth on whom it is im- 
poſed, becauſe at any time during his life , he may in- 
fringe the ſame, by playing at the Cards or Dice *: for 
albeit he did abſtain this day , yet might he play the 
next day, or if notthe nextday , yet ſome one day or 
other ſo long as he bad any daiesto live*; and fo in the 
mean time, thatis to ſay, all his life long he ſhould not 
reap afty commodity by the Teſtament, if the full per- 
formance of the condition were firſt exa&ted. Where. 
fore + leaſt the Teſtators will ſhould be uneffeQuall, 
and leaſt the Executor or Legatary ſhould reap no be- 
nefit thereby , if the full performance of the condition 
ſhould be expeRed, cre the bequeſt could be obtained: 
one CHutine Scevola did devile this remedy , that he 
who is made Executor, or to whom any Legacie is be- 
queathed , upon a condition negative , which could not 


be fully rmed during his life , ſhould enter into 
bond to perform the condition, (chat is to ſay, never to 


do that which is prohibited, or elſe to makea full reſti- 
tution) and by that means obtain the Executorſhip, 
or Legacic": which bond or caution is of MHutins the 
Author thereof, called Mstiana cantis*, and after a ſort 


hath the effec of the full accompliſhment of the condi. 


tion”, Yea in ſome caſes+the Legacie whichis given 
undera condition negative conſiſting in not doing, may 
be obtained without any ſuch bond, albeit the ſattie con- 


dition may be infringed during the life of the Legatary, 


. 4 


namely, ina Legacie of liberty or freedom from bond- - 
age*, andin a Legacie ad Pias cauſas* + Thereaſon of - 


the difference is, becauſe in theſe favourable Legacies. 
the Teſtator is preſumed to have meant onely of the 


firſt at when the Legatary had epportunity of doing the. 


thing prohibited®: So that if at that ſeaſon or firſt op- 
portunity, the Legatary do not infringe the condition 
by doing contrary to.the diſpoſition of the Teſtator ; it 

| is 
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"Of the ſrmeaf Teftemmess © 


T3 But + if the Negative'condition be ſuch , as may. of; 
performed during his life, on whom it apoſes, this fore-- he Ei 
faid bond or caution hath no place © conſequent. w Lanark $ 1. 
ly. the Executorſhip or Legacic dil fed. under ſuch: pars ares ts, ; 

condition, ſolong as the ſame dependeth nor fully per- 
formed, cannot be obtained*: for example, the. Teſtator, f L-cum rale. 5'r. & 
maketh thee his-Executor, or. giveth thee;a hundred 8'*GindL Murinz 
pound, if thou.never play at Dice or Cards with A. 3: 
or if thow do not at any time give-away thy .Lands to 
A. B:this condition, howſoeverit be negative,and-alſo 
conſifteth in not giving , or aotdoing 5; yer it may. be 
fully and perfeatly complete, and performed in thy life 
time: for 4. 8. with whom thou art forbidden to play, 
or to whom thouart forbiddento give thy Lands, may 
dye before thee, and thenthou canſt not play with him, 
nor give him thy Lands, when he is dead; , and.ſ@it is. 
evident; that this-condition may be. fully-performed, 

14 and accompliſhed in thy life time, for a+ negative con- 

_ ditionis then ſaid to.be fully accompliſhed , when it is FER. 
brought toan impoſſibility s z and therefore in, this caſe 8 .GhCADDing -. 
thou canſt nob be admitred Executor,, nor obtain.the gone fec6d. 
Legacic, untill the- condition .be, brought -into that - '. +... 

15 ſtate, that it cannot be- infringed *.' Great + ods there. þ DD.ndLMude- 
fore there is, betwixt thoſe.negative conditions which _— ———— + 4 
canhot be performed in the life time.of that.perſon.on inceruls,vol. lib.g,ins | 
whom they are impoſed , and thoſe negative condirions *P> Wbemay 
which may be perfermedduringhis life... For there the. . | 
Executor -or+Legatary may . obtain the Executorſhip : 

or Legacie, by putting in bonds, but here he cannoet.un- 

16 lefſe it be # ſucha caſe as the event thereof doth bring - 
g1kct and ſorrow tothe party onwhom the condition is : 
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"The fourth part. 

_ impoled : torin {ach caſes, where the condition cannot 
be infringed or become deficient, without ſorrow or 
heavinefle,it is Jawfull for the Executor or Legatary to 
enter-into bonds for making reſtitution, (it the condi- 

? tion be not pertormed) and {o to be admirred ts the 

4 - - Exccuterſhip and to obtain the Lepacic-in the mean . 

;4L.cumnlk.L.pe- time*. As forexample, the Teſtaror maketh his Wife. _ 

> eer.$ ſocrusff, decbd. Executrix, or giveth her a hundred pound, if ſhe depart 
OR, - not from her Children: This condition may be extant 

in the life time of the mother, for ir may happen the 
children to dye, and the mother to overlive, and then 
the condirion muſt needs be extant; for aftcr their 
death, ſhe cannot infringe the condition, by departing 
from them that are not : nevertheleſſe, becauſe the 
death of the Childe is a hard and heavie thing to the 
Mother , therefore the Law is not fo hard , but that 
in this caſe the condifion depending ; the Mother 'is to 
beadmi'red to the Executorſhip, and may recoverthe 
Legacie up-n bonds, 'to accompliſh the condition , or 

k d. L. cum rae. & elſe tomakereſtitution®, 

gloflinaL.Mutanz: 1x;hen +the condition doth conſiſt in not giving, then x7 
as before; we are to require whether the co::dition be = 
ſach, as rhe ſame cannot be accompliſhed during his 
life, on whom it is impoſed : for if it be ſuch a conditi- 
on, that which is diſpoſed under ſuch a condition, may 

1 d.L-Mutinz &. ds be obtained by entring bond, as before! : for example, 

condic, & demon. + the Teſtator doth make thee his Executor, or doth be. 

queath unto thee a hundred pound, if thou do not give 

m_L.4.$idewJaba- away thy Lands®, this condition cannot be fully per- 
auzEdecondicinſti- fgrmed, but by thy death : becauſe ſo long asthouliveſt, 
* thou maiſt giveaway thy Lands, and ſo infringe the con- 

n DD. ind.s idem dition ®. Wherefore, "leſt the Teſtators will ſhould be 

Tellus, deluded, orthy ſelf defrauded, thou maiſt be admitted 

o dL.Medanz.Siwo to the Exccutorſhip , or obtain the Legacie inthe mean 

Rs en time, ſo that thou become bounden as before, to per- 

' form the condition, or elſe to make full reſtitutio he 

Wahen 
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18 —=; The candies doth —_ In. #8 chancing,. 
then this bond or caution cannothe admitted; neubes: 72 1} + > 
can the thing diſpoſed under ſuch condition,be obtained 

before the conditionbe pertarmed?: And'therfoxe (for þ © _— —_— 
example ) if the Teſtator wake thee his Exccutgr, or 
give-thee a hundred pound , if thy ſhip do not return 

from Spain ; inthis caſe theevent of the condivieed is to 

beexpected. - And if it ſo come to, paſſe that, thy ſhi 

doth return;, then. is the, condition. deficient, ,and.{o. 

thou capſt not be admitted tothe Executorſhip,nox qb-. _. 

tain tet rgpcie by __ ping y ah ab | q Bar. 8: Paul. Cafte; 
if the ſhipcannot return (which thing may happe c 
ſhipwrack,or by ſome par ua Few and ſoall. bopoor —__ 

poſſibiliry taken 2yay , then the condition.is ſaidtobe 

i ed or Fen anda. thouart-tobe <imicel, 

ro the Executorſhip, or maiſt recover.the Legacie, as 

the difpoſition had been ſimple *, Wop a nometnge 
19 Now that we have ſecnin what caſcsthe aforeſaid fin aurem, | 
bond hath place, andiin. whar caſe it hathno place ,>it 
ſhall not be amiſſe, ina word, . to. ſhew the. manner 
and form of the bond, and to. whom-it muſt wy 
"and whether ſureties be required. - The. f _—_ 
is this, (Not to de;that thing which is cont« : 


dities , or elſe to reſtore th lang 
wrkowfs Tictemd as (En Sen 


hehe mmes faite od eoacirey 

RR ® 46/47 pr in. plac of him ors ric, C4 —_ 
tnat1s e 

ik ion be not.obſerved®: and if there: be no. » Bild is Lamk. 
UC 


be no co-executor, thento: the Ordinary, becauſe he 
doth as it were. ſucceed. whore: any: dieth- inteſtate ?. 
Likewiſe, the Legatary muſt. enter bond'to-him that 

5+ Gabon ante hes: if-there be:no ſubſtitute, then 
to the-colle, atary-: if there. be.no- ſuch; then to-rthe ; 
Executor : 1X thee be no Executor. thentothe Ordi-  retittum, C.de Indio 
nary *; Thewnadue ſurety neither for any thing im- vid. - * ; 
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moveable nor = a rhing moveable, untelſe the © par 
a; (4 hath, air. be not —_ ſufficient *. "," 
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2 _ ir be cm aerng Hat this condirion\ was 
Ie” Onc compliſhed, though the ſame fe. —_ 
FOR Hot continue, 


"I Many caſes "ShwbAi #- is ſafficienrn that the BY | 
F108 Was once accompliſhegh __ it do net ſo continue: 
' contrariwiſe , many caſes wherein'it is not [ufficient,, 
that the condition Wis once accompliſhed , unleſſe it do 
comtinae. 
2 The order to be obſerved in this diverſity of caſes. | \ '* 
3 1f the condition be caſyall, then it 6 Jfficvew that 
the condition was once accompliſhed, - 
4 Divers examples of this concluſion, =* © 
5 If rhe condition be arbitrary, then it is not ſoft 
that the condition was once accompliſhed, © 
6 Divers examples of this concluſion. 
7 If the condition be mixt, then it is ſaſficient that the 
ſame was once accompliſhed; © » | 
8 Examples of this concluſion. 1 
9 What if the condition endure not, by the fanle f rhe 
| party, by whom it us to wage 15" : 
10 What if the party parry already married, to whom any 
| © thing is bequeathe trot. (If he ſhall marry.) 
SM i. IF What if the Exeemoror-Zegatarywere once willing, .* 
_ . end afierwards unwilling ; whether ſhalt the conditigg 'be 'be 
reputed for accompliſhed ? | 
12 inths Wy . either hath divers authors: - 
. I3 The opinion of vhe'axthor of this book, 
| . 14 "An anſwer to an 
tack of ©: x5. Divers limitatio 
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7 Any + caſes there be, wherein it is ſufficient 
for the performance of the condition, that - 

A [3 the ſame was once accompliſhed , albeit 
LY the fame do tot till endure in the ſatne - 

ger eſtate *: other eaſes there be, wherein a MSG bes 
it is not ſufficient once to oper performed the con En de MER. & 
dition , unleſfe there be a timuince of the perfor- not) pultcls eas 
mance ®, pre Lo & lick: 
But becauſe it would grow to an infinite matter , to 6 ICAL what 
xecite every particular cafe*,- it is nicet to ſet down tloge E, dev 

_ ſome generall concluſions or diftinlotis, whereunto PHY 
and whereby all thoſe particular caſes may be reduced exornitam. 
and decided. in re{niadua 

2 Firſt $of alltherefore , we are to enquire the nature goggde wideear lat 
of the condition, whether i it be c4ſaall, arbitrary , of mp 
wixt1, 

3 - If + the condition be meer caſual, that isto ſay, fach cutpud 
acondition , whereof rhe event is tous uncertain®, then L 
it is ſufficient rhat the fame was once accompliſhed 5 pen. Inftic.de 
_ though-it do not continue ſtil} in the fame' ftate*: fade, 
as + for cxample , the Teſtator makeththee his Execu- * re Tra, Ln: 
tor, or giveth thee a hundred pound, if 4. 3, ſhall be vera, 
Prodor of the Vhiverfity of 0xfwds: now if at any s heredew 
time after the is with, 4.5. be Prodor,whe- g 42. A 
ther after the Teſtators death or before, or whether he cos cxemphum ef. 
co——_ ſtill ProRor or not, it isnot imateriall® : yea ng ent — 

h he were depoſed from his office, it skilleth fot, cui twfrd cowyluce 

is ſufficient - os. once he was Prodtor \the condition aank is 
on caſuall ; and ſo thou admitted to the Jon, © Oe 
Executorſhip and mayeſt 0 f Leeacie, as though 
A.B, were ofor RAY. Soit > if theTeſtator make thee I 6 
his Executor, ot givetheea hundyed ponnd,if FF. thalf x. ein % 
be Doctor of the civill Law, _ afterwards he be © 

 de- 
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. .,. The fourthpart. 

— degraded*. Likewiſe, if the Teſta:or doth make thee 
ſub. his Executor, or give thee a hundred pound if. his 
Sk © Davghter ſhall be Widow : Inthis caſe, if his Daughter 

1 Bald.in L.fin.de nm" happen atany timeto-be Widow , thou mailt be admit- 
Gs ge ted4o the Executqrſhip,or obtain rhe Legacie, albeit ſhe 
ww.q.53 refcrens tdi 10 afterward take a new Husband*.” + - Wed 


tione- ff. de vulg: 


have 0p; on Soo 1Ff t the condi:ion be arbitrary that is ro ſay, ſuch a 5 
: de conjeR. ule-vol-lib. condition as the Law eſtcemeth tobe in our power ®; 
Lbs ct - "Rub.de £OEN I ISO! ſufficient that it be once accompliſhed , un- 
BY ſub, Vis lefl k.do eo NEON ": As for _—_ __ _— 6 
'& Minſing- in $ P©P- Leth thee his Executor, or giveth thee a hundred poun 
Fans ot berediot. hou pay to A.B.ten mw ;thou:payeftten ne9n7 yen 
"Bir. in L.2:det64, -4,.B. and when:thou haſt ſo done, thou takeſt it from 
 & demon, &. Sichatd, 1; 104in; this payment-is no payment, becauſe thou 
in L Guin bEngn iddelt not (uff neinue with hi 
. ac taftir, '& fabC. © diddelt not ſuffer the money to continue with him, and 
( quorucy ofinlo too- therefore'in this caſe thou art worthily repelled from 
ES SEE en Indutcs Saninareaftine: us hr 
: op.$ Itgatua457,2- ithe condition do include : as for 
's rs 2 neowfifde Example, the Teſtator maketh thee his Executor , or 
: foluc. & &ige1-id, *giveth theea hundred pound, if thoupermit L.B,to have 
"Sithatd.in +2093 :g way" chorow thy: ground : inthis cafe, it isnor ſuffici- 
Kzrelent0'%  cent,thatthou-permit him to haye a way,orpaſſe thorow 
*thy:ground fora day or two,but thou mult ſuffer him ſo 
'long time as the Teſtator hath aſſigned , otherwiſe the 
vp 'Dec?&8$ktard. in ' condition 15'not ſaid to be complete?; But what'if the 
<.LoGyoiFherdan Teſtator make thee his Executor,or give thee a hundred 
Te '*_ _" pound, if thou give ten/poundto-24.3. thou of'pitic and 
- compaſhon oo _— SIP —_—_ of this 
_- - - condition {whether ts it ſuffrctent that thou diddeſt once 
q «a yu 1d Ju give him ten pounds In this caſe, the condition is-not 
DD.nd.L&quizbe.: reputed for accompliſhed T andthereforc- if thou wilt 
| — = be Executor or obtainthe Legacie,” thou muſt once a- 
tam, 0-53. 2ain give him ten pound ,: as elſe where I have decla- 
'r Supraczd part-$7- red 3; for. where the-condition' is arbitrary ,-it muſt be 
| ke wit. obſerved preciſely *, unleſle /it bein ſuch a caſe zs it can 
Pez. - not be itcrated & For example, thowart madeExecutor, 


Teo 


| of the forms of Teftaments. 259 
or haſt a hundred pound bequeathed/unto thee, if thou 
manumit rhy. bondman, .or-if-thoa remit t0';#/B; ren 
| pound which he oweth thee: .in'which caſe, if thou 

ſhalt grant liberty to thy ſervant, or releaſe the ſaid 

debt of ten pound,before thouknow of the conditional 
diſpoſition, this 'a& ſhall be accounted"foran accoin> | 
pliſhment of the condition, becauſe now thou canft not 
do ir again*, | e Sichard. & alilin &, 

When + the condition is a 7x3 condition, then it is 1.6 quis haredem de 
ſufficient thatthe ſame was once accompliſhed , though 1288 lub.C. 
$ it donot ſocontinue®: For + example, the Teſtator ma- fe ag ATT 
keth his Daughter Executrix , or giveth her an hun. Lib. 4. cow. concluf, 
dred pound if ſhe marry : ſhe marrieth : afterwards : 5*, 546i commil, 
her Husband'dyeth,or they are divorced.by occaſion of x DD, ind. L. Gquis 
bis fault : In this caſe ſhe 1s to be admitted to the Exe- REG 4 . 
cutorſhip,. or may obtain the Legacie , as if the Mar- (Fan Ie 
riage had not been diſſolved, by death or divorce*, S*& Alex. ines opi- - 
9 But if + her fault were the occaſionof the divorce, it is 6g ty arora 
more doubtfull whether the condition ſha)l be aecoun'- ſed Ang. Ja. Dec. & 
red for complete to her benefit?: In which caſe neyer. Toternt tre omnes | 


riage muſt diſſolved*: and therefore, having perform. i2diſtinde. 
ed tte condition by marriage; the fivorce Joth 'not Ls ain Fe 
repell her, the rather becauſe ſhe did -nor/offend- of io facilits adaui 
- purpoſe, to infringe the condition*. Indeed; ifthe did —_— WY ren 
marry. onely-to obtain the Executorſhip or' Legacie;, ſolum_ iplum mari- 
bot with purpoſe to continue a dutifull Wiſe, and 2s debue r| 
afterwards commit adultery; whereby ſhe'is ſeparated; non didiblvi. 
the condition is not: ſatisfied by that marriage, and'con- 294d Fearatiouan. 
ſequently\,: ſhe can neither be Executrix ,' nor- obtain ru CORAS 
the Legacie ®, ' But how may it beknown, whether lie b,Dec, Sichard.& «= 
did marrie with purpoſe onely. to obtain che: beniefit Wang 6h qphbes 
of the diſpoſition, or with purpoſe to continue a dutifull "FIN 
T 2 Wite ? 


os The fourth part. 

Tore Wites The ſhortnelle oftime betwixt the Marriage and 
the committing of the fault, doth deelare : for if ſhe 
marry: on the one day, and commit the crime on the 
next, this is a teſtimony that ſhe had not a meaning to 

e Sichard. ubi ſupra: endure the yoke of marriage ©: furthermore, if the 

arg-Lren'S 8.3: marriage were not lawfull from the beginging , either 

cc privileg. CIEG» : . . 
by reaſan of the minority of the perſon, or by reaſon. 

;, of conſanguinity or affinity, the condition is not repu- 
What +1if the whom the Teftator maketh Ex- 10 
| Ecutar, or dath bequeathe any Legacie unto conditio. 
nally ( if fbe ſhall marry) be already married at the 
time of tho Will-making , whether by this. marriage 
is the candition ſaid to be complete © If the Teſtator 
Were ignorant of the marriage, the candition is ſaid to 
be accompliſhed, atherwiſe nor *; as hereafter is more 
2, fully declared, | 
. What + ſhall we fay to this queſtion?” che Toftaror ;; 
maketh 4. B. his Executar , or giveth him a huadred 
pound if he marry his daughter; 4.8. offerethts marry 
her, ſhe refuſeth : afterwards the being willing, con- 
fentetb, 2nd then he refuſcrh : wherher in thiscaſe ovghr 
4 8+io be admitted Exccutor,and may vrecoverthe I.c- 
x Pete quide Me nacie, as if be had married her, yea or no! #-Indecd if- 
_— rune the had never becn willing or conſenting to be marzicd, 
107, __ it were a cieercale, that ſeeing it ftood not by him, 
wheeeſore the conditionwas notaccomplithed,, but by 
. Hex, then the conditian ſhould have been repures in 
fc em non TatsG T.2w to have been accomplithedF, as hath'been here- 
Re eadengs. toſpro declaredR Put the caſe being akered, and the 
hint Wet which was: unmiliing before, being now at length be-- 
come willing and conſenting, the queſtion is more 

_ Þ veperDDiet-3: Goubtfult®: wherein very + de hold the aftir- 12 

_ Manic, de con- WLIYe \ <ficeming that the condition being once 2c. 
xRukyoLibciai compliſied by her refufall, iris ſufficient, though it do 
a5,nz": mot  cadine, and thatin caſe, we ate to refpeRt 

| : the 
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14 


© ni bor the Ricoh.” "Others do hed 7 Sub Ales. $i> 
was f the condition notto be I 


accounted for accomplithed; unteſſe he that is to! reap in i. cDes. in | .Y 
the benefit by the' rman thereof do continue and ow "_—_ = 


evere in'readinefſe and willingnefſe the - & +] # "yy | #1) 
c,and that the laft delay ys. ned! ogg k Petr. Cyn-Palget, 


Eithero inion hath Ry froneeFipos abi F nailnd Lt | 
and albeirit may ſeem, thartthis condition being I "1320020 
condition, not confiſting in his own ff ane mm alone, on #15 HCI 
whom it is poſed, bar bur in hers alfd, - 103 
once accompliſhed, ir is ſufficient, th "its ning Sp 
continue: a5 in the former examples of ProGor, itt tnhog Hat 
Door, Wife or Widow, where'the conditions be re- | We 
pr Eee ihe Decor degraded, TEvhe 

roQor r Wi C2 
vorced, or the Widow married. 

Yet normirhſtanding for mine 4 own part, I dornher BE 
cleave to them which do hold the negariv ; 
fothathowſoever in this caſe 4.3. were ine: rake 
ling and ready ta have ac Fin rm the condition, and * 
that ir did nov then hooks im » wherofore the fame 


was not 
he diſſenting, i Nie Fife indbomn 


atthe beginning,” and cot Gently, that ie waderote 2 
3 norto! Tecover lis hundred ' pound , 
by vertue of this on 


"To the former 6 fection, that is ſufficient / thata == 
mixt condition be -once accompliſhed, though it do 
not ſo-endure : as appeareth by thoſe late tecired ex- 1 
anples. - It may be anſivered;; that there the condition * 
was once :aQually*complete , which" was all that the coin 
Teſtator ſcemed-to require ® in.rhoſe caſes': but ba : 
the condition was neverin a&, and ſo the > 6 
thereof came ſhort of the Teſtators deſire ®. Wherefore cbs; = = 
as I ſaid before, I do rather ſubſcribe to their opinion, ty ymng Women one, == 
who do hold that in this caſe the condition is no more ci non poſlic, . 

- *T'J XEPUs 3 
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OTE nepmed for complete in Lawthenitisin faftandcons 
OR EL nc chat he can reap no benefirthereby,by whom 


# 23 


< Fecons wn to have been performed. Tos. 
Tariam opinions <6 yr? dis oglol 1 foppoſeto be more agreeable to 
hats ad _ the meaning of the-Teſtator, and thereforets. be. pre- 
 Inllicaub-&c quidew ferred, certaincaſes excepted. +One caſe is, where 15 
oreenca jaris Jubril- [+ Executor or Legatary upon the refuſalof her offer, 
bake he robe rw doth ;MmMarry I rm _ It _ _ ro 
efſe non protſus ve- one. ſeeing from that time he bath; juſt cauſe tore» 
TE lutince opt aſe her difer akier he harh' married another womans 
je, Another caſe-is, when the Teſtator retmitteth. a debt 
em. Which is duc unto de n w my wma bone 
ſive mveſtiganda, remitteth to0'wds B.'2 ynarca POULnn W av; © OW 
\ & "aps 1 ey him, if he.marry his Daughter ; A.B,iswillingiand of- 
| chard.in Rub. de te- fereth.to matry her 3 ſbe refuſeth, aftetwatds the is 
RR Sail willing : this new ws ns no Pm the 
Etta Lag being beforedelivered.; and the adtioncr. . . 
e:4/fiderond.& de LEgAATY , DENG ELE 976 CAL 
on, Mantic.decon+ tinghiſhed by her refulall*.. Another caſcis like.unto 
| 41 © qty this.hen > the refuſall, made by the woman, and 
j pe ng. before her repentance , he whoſe offer was before re- 
ba” * fuſed; isadmittedto the'Executorſhip, and-doth obtain 
Tn 0 pt his Legacie, andis poſſeſſedtherof z fornotwithfianding 
poſt Socin-in'a. L.in her repentance” and new: willingneſle ,: be may retain 
Meare that whereof he was poſſeſſed. Another caſo Remeth 
ag tobe; this, namely, when ſome ſpecialt thing-i8-bc: 
cad ubfupe. tut qyeathed : As for examplegiie Teton ach 
pe fipe- neo-thee his white Horſe, of an handred pound! 


| | dying « i 
part. $ 4.in in-Brook. ij. his Cheſt , if thou marry his Daughter;/forftraight: 
Abtidg.tie. deniſe > way by her refuſall thou haſt gotten a-cextainright.in 
wk Lux fot. the _—— ©," If-dlicre be any other; caſes 
3 the 


GG _ wherit affremative hath-plage,theyre moreftrange, 
Ot - or ealily like to happen, and therefore not {o neceſſary 
4 to-be known ®. "01 DHz .3 P74 y 


of TEL et oioten which. may BONY 
doubrfull, whether they be lawfull conn 
| full,and firſtofthoſe conditions, whereby the i 
' berry of making Teltameiits is hindered; 
how farthe ſamearchwfull or” 
nalawfull. 


1 Certain conditions , whereof it may be —_— F 
ſome, whether they be lanfal or calevfol. | 

2 Captions conditions deſtroy the Teſtament. 

3 Captions conditions, wherefore they be ſo terived. - 

4 Teſftaments are io be made with all freedoms, ot only 
without fear of loſſe, but alſo without hy oy of gin. - | _ 

5 This propo je , that captions diſpoſitions are void, — oo _ 
diverſly exten ; "I 

6 The ſame prop ” Ftion diverſy limited. | 

7 Another kinde of condition againſt the liberty of ma- 
king a Teſtament. 

8 of eftament improperly termed captions, which i is 
referred is th Will of another, 

9 The T, TRA: Will may not depend of another mans 


Will, and what i the reaſon thereof. 
10 What if he, co whoſe Will the Teftator did refer. bis + © 
ownwill, fh Foe ger Hig fog ME... IE OS 
11 As andther mans ſoul is not my ſoul, fo his Will nd (es 
GE 7 Will and Teſtament. RS, 005 Ol 
12 # & lawfull for the em ergo his will to BE. ego jon gg 
Wo mathe ruff ng joyned with. a fact -Tl oP 2646. Sooke 
13 Sos it when the T eftator = refer bas alt #71 the fea 9p 
baked Will of another. < bor obs. 


14 When « the Teftator ſaid to refer his own Will. Jo 2 iamyo” Jl a babe 
anthers abſolaie} PH, and when to his limited HL, og AnAR 
ts The declaration of the Teſtators Will may be refer- OOELEES 


red 10 another, © © 
T 4 16 What- 
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A © 16 What Frans Ter IT Trill T7 the Execu- 
25 18 footer of wouvy , the dipeſ tion may b be refered 
Al. + 


£0 47Q5F2 

8 28 $0 maythe difpoſtios which js made ad; pias cauſas. 

_ 19 He that doth commit all his goods to the diſpoſition | 
_ = _—_ of enother, doth not ayg inteftate. | 


Q. xj. 


Or as much + as there be divers conditions, : 
"IM which be neither ſimply lawfull, nor fim- 
Wn ply unlawfull, but in divers reſpeds law- 
mo full and unlawful , cially thoſe con- 
NG £1 of making a 
Bt ubjicou hoc Telament*; * or the liberty of wwarriage* , or the li. 


ipo'$._ berty of aljenating #he thing diſpoſed*© , may ſeem to be 
bDe quliotr$ paz hindred or reſtrained: 1 61 ought it Lhewf wy in this 
piury "94 place to ſhew how far, and in inowwhat caſes theſe condi- 
: tions be lawfult or unlawtult, and what cfict they 
have.. | 


 _"Andfirſt of all + —— condirions, which. , 
do impugne and hinder that li which ought to be 


4L. Capexorins.de had in making of TeRaments,ahd 7 whenby the diſpoſi- 
hercd: inflcucnd. L. tion of the Teſtator is ſaid to be captious,orto depend of 
LESS 4 the wal of Tome other Log ; ſuch conditions _ un- 


» que fic lub 

e reciproc= yohun- co Ayifeboul ſhaltgive him a Funded undin thy te- 
En neces Ntatnent: rr grchine tion weepoond T 
6 oL tg bequſ hdr'se Teſs goth about to catch or 


via -omyy or to £ give him 
| Dh f. and hinder 
| mc [de enjoy. i in -making $a 


_ 


I; —TDETT, Teftomence. 
For -when thow þeſb:made- him tby:. 


thy hy Teſtament. 

Exccutor alid dieſt, then hath hee that which he looked: + 

bays hee is now: th Executor, and-thou: on the con- 
tratY, art fruſtrated of that which thou perhaps diddeſt -, ide Minknglid.s 4:60 

looke 'fors. for being .« dead thou; canſt- not be hisExe- Ad Ty In 


4 cutors: and therfore fas in mafriages the ſame ought þ Gan &ipets 
ro bee free, notonely from feare ot ſuffering loſle, but 3 i SichandinL.eopees 
alſo from y vers gs. = ron On 
ments,. the ſame ought to be. made wit ome, & L- ills. Lcaptaror - 
not onely without feare of puniſhmentor lofle, bur alſo ns, a. defared, ine 
without hope of gainor reward*. Jekgn Le cptnorn 
And in; this conſideration, + theſe captious m_—_ 1 L. captacoriar; de 
whereby many under pretence of m Rs ang 
Exccutors,or gratifying.them with Legacies, doe{ubtils: ry; 17.0.28 
ly procure themſelves tobec made Executors, or other-' * Vaſyabidew. 
wile to be benefited by the diſpoſitions ofothers;are ſo: o Naw quod Ser 
odious, that they are- oa yoid*, albeit-they bee noon ye | 
military Teſtaments', 'or of the. Father, amongſt his = cauſn (ur is 
Children ®, or. of a ſtranger®, or-Teſtaments ad pics _— 
Canſas *, or Teſtaments made-in time of warres?, . or. aputoria dilpoſitio- 
Teſtaments made in the time of: peſtHence?, or Teſt2- 
ments made in. the; priſon of |a Tytatt*,-or in place | \ pro 
whercinis want of witneſſes*, or beforetlic Prince* or oe. Sa 
whether it bee Teſtament or  Codicill * ; - for 'in all fubjicizur, non amem 
theſes caſes and divers other, ſuch captious Wills be fs he cements diſpobtio br 
VO No: 
6: Notwithſtanding # if the condition be notreſerred — 
to the timetocome, bu to the timepaſt, or preſent, the $33; nd 
condition is not unlawfull nor the di7 void> p _ de ſucced, 
andherefore if the Teſtator make thee Executor of his Ci 834. 
Teſtament , if thou haſt named him Executor inthy Tivo, 
Teſtament, or giveth thee a hundred rem inbis WAL, | 
if thou haſt given hima hundred pourd-in.thy Wil ; 
this condition is not unlawfull”7: for two \perſons:may = Ibidem, 
make either other Executors, or otherwiſe benefit one 7 Sichrd: in Lean: 
OILY their 'Teſtaments, ſoit be done-in —_— 
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———— goodwill, and alle@ibn; and hotin hope of fin of 16-. 
» Alcler. Parergot* muneration 7 15707 DT 0 ODT OI: 


lidz.c-2x. Corar. is _ pogges this: former kind of diſpoſition, which b 
| [un yn reaſon' of the cunning condition, appeareth to be c 
a Corar.in&.&89 .;n-hope of gain; andis therefore properly termed cap- 


cider. ious: there + be other' like diſpoſitions which be re- 7 


ckwribi deceſts.cxt- pygnant to the liberty of making of Teftaments, which 
0 alfo arc ſaid to be captious: that is to ſay, when the 
Ci, : Teftators Will doth" _—_— the Will of another *: 
eDD.ind.LoP2* 25 for example, the Feſtatormaketh thee his Executor, 
rorizs, ind. Som 11 oiverh thee a hundred pound if A.B.will;or thus. The 
com.op.$.inſti,+13- 'Teſtator maketh that mp his Executor, orpgiveth him 


| - —— on a hundred pound , W 


rec. ſencen- verb.cap- though not ſo fitly as commonly. Nevertheleſſe, the 
tecoris.AQ Aurem. bin isunlawfull , becauſe it is againſt the liberty 


rag wut of making Teſtaments , wherein f the Teſtators Will 9g 


R$ ky hitnotto depend on the Will of atother*: _ For the 
RL ticks Lennie IT, that if it ſhould be 
| + lawtult for Teſtators to refet their Wills to the wills 

..., of others, andto depend upon them, than he on whom 

: the' Teſtator.did depend, either not'doing any thittg 

_* atal}, orelſedoing otherwiſe than the Teftator wodld, 

| by that: means the Teftator ſhould remain deceived, 

' and-they to whom the Teſtator did wiſh well,” ſhould 


FSichardiio 7: eapee- be diſappointed*, For the avoiding of which inconye- 


tories C, de mil. re» DIENCES did ordain,that every Teſtament ſhould 


Ronn-4, perſonally depend of the Teſtators own Will, and not 
of the Wiltof another, by whom the Teſtator mightbe 


x vichord/ ub lupra deceiveds: And tthenceit is,thats Teſtament is « 7 W | 


Peckivr i Troa. de tobeaſentence of our Wil;not of atiother maris Will |. 
þ 'Sopra 1-pare.$ 2, Therefore, when thon art made Executor , or ſome 
@+ [7 Legacie is bequeathed untothee (if 4.3, will) as is ſet 
down-in the! former inſtance, altHotigh tz. 3. heuld 
will that thou ſhouldeſt be! Execittor, or hive the'Fe- 


gacie : | Notwithſtanding, thou couldeſt neither b& 


Exec 


Om thou wilt appoint®: Tn both - 
£3eibi. Soarce- lib.- theſe caſes, 4 the-diſpoſition is ſaid tobe captious*, 8 


Fs 


Pixeenidt by Doc: obzain- I gn A 
Raganiog Feſtatos. maketh thas perlon his 
giveth him at huneted poun 


poinr (as in the ſecond ind ance) though chow ys 
[OH » yet; this appoinfoent: t con 
| him!2 fort as thy foul 15 notthe ſoul of pris roar Jun. ot 
" 00. more is thy Will his Wil; 'or;thy Teſtament his Ce 
Teſtament® :ineither is it inthe p power of the-Teſtatot 1 bk. 
to. refer the-ſubſtance of his, Willio the Will:of at+ {© 
other*, being ſuehia-quality 38 :cleaveth-t0-bisown. 3: 
perloa,and cannot be commirtedo anther! ? ,ex6eptin © 
certain caſes, -: . TFT 
The-fuſt is; when tthe Teſtaror doth 70h refer his ite age 
"* diſpolitiontoabe ſole onely Withotanoth rhe 2 ' 
in.cheforme 9/455 dEvto FW ole 
conerets My. Willgayneilnvidha tad? agfontu- + 5 rm ae 
ample,t Teſtaor maketh thee hi VG rar = 
- . theeandiupdiogppved: th ro aigo 0) 
_ thisisalawfall condivonandcharctorec the condition © 
bcjng complete; thouert £0; be admitted Executarat ES 
maiſt obiainithe; Legacie%;; Andiyerther rn; ag "I 


a little — pt ae he ns Renal x6 al 
£18 ſhall goto: for thabitiitmhis 6& 

br nes ber.he willgozo:the-Ghurch or:note Butma» 7 ID] 

BY: yAing$do govnuly hurtgheing expreſſed, whichnor« owe. q 4 LL nonmang 

_ _ & 0 up F29107 19151; eo $8 :  S030aAK 16 ii, 


: pom 
3-1 Another ate ierhls.. RE: che. Troares doth nat *® 4 Lamm. 
me me 


' his Will to the, meer abſolute: Will bf-anothet, Fe 
., (as af; ene Wilt; As for ex- 


ty nf | 


24 one*, or mayeſt TR the others , __ Teſtator i is = 
Rid to refet hs diſp6firion; to'+he" 'nveer” dſotart WAL, "= 


3% 
«Lc? 2 


F 


x Meth, th. to bishuſt;ro his 


HERES 


« L. Gel commill. de 
gen, BD in6a.f. 


"uns Slang. cutorſhip; or of the Legatary, touching the Le 


'© L-6dei commilſa.de 
——— 


.  Alex-ind.L.capraro» 
ries AbbonF 32. ib Villa it his Exccitor will ,it isaseftcuall., as ifhe had 


irutio. 9.18. y5's 


| nfm rnciang! 


- of another; Trhen he commirrecly the ſamero his Will, 
*: 1s his limited Will, when he 
*F* referreth thefame to his difcretion,- judgment, wiſdom, 
RES good pleaſire,diſpoſitionand conſcience?. 

LE Menoeh. ©* " Thirdly, when +theſubſtance of the Teſtators Wil 15 
;Scumqui- is not referred, but 'onely a declaration or eledion *: as 
cos, for example, the Teftator maketh one. of his Servants 


fn. Perk de rofta, his Executor, orgiveth him a hundred pound, whom 
conjug-lb- 4-<27- thouthalt chuſe. 'In this caſe,he whom rh thhalrehuſe 


ofthe Teſtarors ſervaiits, ſhall be-Executorx, or recover 

the Lepacie*®.' Another +caſe i is, whenthe diſpoſition is.1 

6. bb. z- referred to the Will of the Executor, touching the Exe- 
ie: as - 

row. for example, the Teſtator maketh thee his Execitor, if 

b SupneadpartS © thowwilt;; ordoth give theea hundred/pound, if thou 

+ wilt; for this on age IF Dot One2y permitted, buti itis - 


wa neceſſarily re 
ona tb yr in favour of liberry.or freedotn from 17 
e, and therefore if the Teſtator do mamunir his 7 


2. Boic. & Cuy 


Tem tibeBaldin «-i referred the ſame to the diſcretion, or wiſdom, or cot 


_ 6 in cauks:de:cka. ſCience of his Executor®:'* 


And further,” when + the diſpoſition'i is 'rriade ad pidt 1$ 
canſzs; then it is alſo lawfull for the Teſtatorto. commit 
e Ic hocproceditju- the yery ſubſtanceof his Will; to the free fd abſolute 
pts dem Willof another: and therefore, If the Teſtator nigke 
, the poor ofthe Pariſh hisExecutor,'or 7-127 raja 
d pound, if 4.B, will, this is a good 


<ow- his goods to another, this is law: 
MSTEnan todas whe bor: Exe- 
Speer in ws*: ſoit 


En ef the Teftator commit his ſoul and al his sto the 
r c. cum rb rſt hands of another, 25 hachbecn hetetoforec declareds, - 
ſds iintiog rs Peckiunde rfta cnjug:lib-r . cap- RY quorum tetimonio bac opinioe 
communi. g Supracad-part-$ 4. f 
0 


extr-: quoriem: opinio . 
eſt cow, Grofl. $ lo» 
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Of the forms of T efaments 


Ofthoſe conditions whereby the nerd ling 
riage is reſtrained , viz. how far the ſame be " 


lawfull or unlawfull. 


1 Of conditions againſt the liberty of mwylage , {ome 
ave lawfull, ſome Rk. / 

2 Conditions againſt the liberty of Warriage,are all nn- 
 lawfull, except in certain ca ofer 

3 The ts s wherfore the conditions againff the liberty, 

of marriage, are unlawful. 

4 The prohibition of the fir it marriage more odiauc than 
of the ſecond. | 

5 The condition of marrying with the 4r ViET EMEA P 
Will, or-conſent of another, « unlawful. | 

6 The reaſon wherefare the former condition ou mn. 
lawful. 

7 The condition prohibiting marriage for 4 ſhort tinse 
i not unlawful. 

8 Thecondition prohibiting marriage with ſome perſons, 
& not unlawfull. 

9 Whether the condition prohibiting marviegebeve re-. 
ſþe#F onely ro the firit marriage. 
R. Ap occaſion of doubr, whether the former concluſion 

Ir8. 

11 An anſwertethe ſame doubt, diſftin whether - 

res. be and ores or en i 

12 The condition prohibiting marriage in ſome _ & * 
200f 167 

13 = ap having relation te the marria : 
wars , is not lawful, ſaving where that rhe 0 Ge | 


14 Thecondition prohibiting marriage, is wot rejelbed 


where pia cauſa i ſubſtituted, 
15 Affirmative conditions about marriage, are not re- | 


ted but in ſome caſes, 


I6 Some 


—_— 


a> 
I Py _—_ 


a L.quoties de cond. 
&demon, L.fervo$ fi 


ﬀ. 


b L. cum ita. L. hoc 
modo.L.ſed 6, $ cum 
vir, de «6d, & demon, 
f. & infra hoc$. 
c Eand.reg. tradic Vi- 
clius in 1u4 mctho- 
exzQiffima J- 1is 
civilis. part.4. lib. 1 4. 
C. T3» Cum decem Cx» 
ceptionibus, Er licer 
' idem Vigelius poſtca 
exiſtimer contrarium 
jure noyo conftirui, 8 
ita ſupervacancas cl- 
ſe illius regulz cx- 
ceptiones, pacetamen 
ranti viri, nihil novi 


reſtator, Ad. Trebell, F 


16 Some affirmative conditions of marrying , harder 
than the negative of not marrying. Wes 9s. 


17-The condition of marrying with the advice vr coun- 


ſell of another, is not unlawfull. 


18 The condition of marrying with the conſent of another, 
6 to be obſervedinpart. | \ 
19 Difference betwixt theſe phraſes, If he do-not mar- 
ry, and,.lo long as he doth not marry. . - - 
20 The condition of not marrying , doth not hinder rc- 


ſtitution ſimply impoſed. 


o = 
>. 
- 
FA p* 


4 


| a. 

Lbeit + all thoſe conditions, whereby the li- 1 
' berty of marrying is wholly taken away.,are 
1 generally diſliked * : neverthelefle , where 
2 the conditions be ſuch, whereby marriage is 
not altogether prohibited , but in part re- 
ſtrained, as in reſpect of time, place, or perſon, they are 
not to be utterly rejected, 

Wherefore, that we may the better know when theſe 
kinde of conditions be admitted or not, I thought it beft, 
and the moſt cafie way to ſet downa rule, with ampliati- 
ons and limitations of the ſame, according to the diver- 
ſity of caſes, incidentto that purpoſe. 

The t rule ſhall be this, that al conditions againſt the 2 
liberty of marriage , are unlawfull<.; and that whenſo- 
ever the Teſtator doth appoint his Exccutor, or make 
any bequeſt upon fuch.condition, that then the condi- 
tion is void, as if it were not written ; and that he who 
1s madeExccutor,orto whom any Legacie is given upon 


ſtavairnr jo primis ſuch .condition., may be admitted tothe Executorſhip, 
ro ragen So or may obtain the Legacie,as if the diſpoſition had been 
obriner, ut vere ane-- {imple . COS Las A on 

ftatur Manticade <5. | Eo 
je&ulr.vol lib. 1 1.rir.xg.inprin,CuiconcinitGrafl.Theſaur,com.op.affcrens.condirionem,quain rorum 


prohiberur watriwonium, in virgine turpem,contra bonos ores, atque adeo de jure uvpoflibilem 
dcnique communi DoRorumcalculorejeRam $ legarum. q. 50. . d L ey Ph 6s _—_” 
cumtalc.$ Mcuiz,decond. & dea.oo, L.2.C-deindiR.vid, ATE 


The 


bo _ wy £4 ” 
EY. 9 Sb L5-kv 8 1 + Se 7 
45 ; I WATT FP I 5 - ne Senn, >. oe + 4ta> to. ib 7. 
C1 < wt . _ = 190" Be F * > - 
< Py : we Fe F P! 


Of the forms of Teftaments. 


3 The+ reaſon whichthe Lawyers do yeeld,{ Imean): 
of the unlawfulneſſe of this cenditien, is, becaule ! I IO 
it is contrary to the procreation of Children, and'* Manic. deconjed, 
repugnant to the Law of nature , and hurtfull tO the.rix IPs 
Common wealth ©: whereunto it 'may be. added, that & quty L. hoc 
howloever Virginity is commended, yct marriage is Tc. 4. anetr Ie 6 
not thereby condemned,and therefore (asI ſaid before) 'mon.t. j 
if the Teſtator make one his Execcutor, or give him an.8 wed Gquide 

. | - * * . » permane 
hundred pound,it he do-not marry, this-condirion/is uns ferir vidua, yel caſt 
4 lawfull, and as if it: were not written*:- which +thing vizerit,iniiononre- 
. . 5 | jicitur, in aliiy ſceus, 
is rather true, if the Executor or Legatary were never Au. uireliduw.C. 
married betore, forthe prohibition of the firſt marriage de jridi&vid; Covat,/ 
is much more odious in Law than the ſeconds : for\al- ZProm-de 


beit ic be commonly and truly ſaid, that the Common 5 Lomwy .$legas 


Wealth hath an intereſt, that Teſtaments ſhould be exe- 45% uiriveam ng 
cuted ®,yet the Common wealth hath agreater intereſt, wo _— exifiiuavie = 
that it ſhould be throughly peopled, and therefore mar. Pekin, ta: dere 
riage not to be prohibited®, | bom A 

And-in conſideration hereof, this rule is extended; is;de lib & potbu. L; 
5 that if the Teſtator make ſome perſon his Executor, —_— qQuernad 


. . "a" : . MM. { p 
or give him any Legacie, if he marry according to the ; 1.x; mt 
. appointment , arbitrement or conſent. of ſome other, rario's 6 yori 

this condition is rejeed as unlawfull *, And therefore Nis __ =_ 
in this caſe,if he that is made Executor, or to whom any re.trn. in 2K 
ie in ſuch ſort is #1 | - he & L.an leg far 
Legaoi in ſuch ſort 1s given, do-marry contrary to the 7. 2:66 Merie. 
faid reſtraint, mentioned in the Teſtament, he 1stobe Gravena.confil.i.n. 
admitted to the Executorſhip,and may obtain the Lega- 3: Mantic. deconjeR, 
cie, asif no ſuch-condition had been expreſſed?. ha oor mpg, 1 
:6 The+ reaſon of the unlawtfulnefſe of this condition -1 d.s 6'ervicrare.&. 
is, leaſt he whoſe arbitrement wereto be followed, or w*#pin-'S fi Tirke.de 


whole good will were to be procured, might make an Memicabif ſupr.Pec. 
 hard.choiſe for the Executor-or Legatary , either by chars. 
reaſon of the diſlike of the-partics®, inequality: of:age,, te Ne Fovertire fn 
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"+ 


* 
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virgi | 
duis, oh novel'am Tuftinianj confſtiwvrionem, qua permirticur conditio viduiracis:; quedetiam lis pla- 
cert-utGraff. d. $ legatum.q. 5 o. n. 10. m Quam xationem communitet <fHe recepram refeae , 
-Graff, Theſaur, com- op- $ Ieguum. q-50- n.g. poſt DD-in d-L: turpia- $f Thiz. Arn 
diſparity 


ST FS 4 ant Ka p hs EN 
þ TY RY ans: 


TS diſparity of kindred, diſagreeing in manners , or ſuch 
like : which, if it were ſuffered, would breed greater 
miſchief, than may be in a caſe ofthat quality tolerated 
or endured, 

Moreover , if the Teſtator do bequeathe any Legacie 
to a woman conditionally, if ſhe do not marry, willing 
| herto reſtore the ſame to ſome other, if ſhe do marry : 
Albeit in this caſe the woman do marry , ſhe may 0 
tain the Legacie, neither is ſhe bound to reſtore the 

- Leynben ſame ®, unlefſe ir were the meaning of the Teſtator, not 

deconje&.ule.vollib- tO forbid marriage, but to grant the uſe ofthe thing be- 

18.tic, 19.8.4. Graf qyearhed, untill the Legatary did marry *®. Other ex- 
ba * tenſions there be alſo of this rule, but let us return to 
4.50.87. "ae ee 

o Peckius de refln. the limitations. | 

OgeNa. pn The firſt limitation therefore is, when + the conditi- 7 

cond. &:demon. .vi- ON iS Not perpetuall, but temporall”z as if the Teſtator 

inn cc make his daughter Exccutrix, or bequeathe her a hun- 

Tune $ 1.015 dred pound, if ſhe do not marry before the age of 

Sans {yon twenty yeers: this condition is to be performed 1: 

rap dew FJowbeit, if the time of the prohibition be ſuch, that it 


Lin aukenire” {very like, if ſhe ſhould continue a Maid during that 
C.Mantic.de cone. ſpace, that her marriage ſhould be greatly hindred, 
ul rol. bak, Gt.18. {}e condition is rejected, as being made in fraud of 
r JaGiadAuch.cuto. marriage”, 
 3perE-ceumtale. de The fecond limitation is, when + the prohibition doth 8 
d& AreconkL67.4z- Onely exclude ſome perſons : as for example,the Teſta- 
tic deconjca.ultrol. tor doth make thee his Exccuror , or giveth thee an 

- mn hundred pound if thou doe not marry a Widdow, this 
. condition is notunlawfull*: And therefore ifatany time 
after thou doe marry a Widdow, thou canft not bee 
Executor, nor obtaine thy Legacy : In ſo much that + if , 
thou ſhou!deſt marry a Maide , and after her death 
.16. ſhouldeſt marry a Widdow, all thy hope of being Exe- 
> cutor, or obtaining thy Legacy is extinguiſhed by this 
#.& Tiraqueba-cy thy ſecond marriage*: much more is thecondition law- 
$ Uanicac. 7- full,ifthe Teſtator make thee his Execurox, or give thee 
| | any 
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| Of the forms of Teftaments. | > I ——— 
any Legacy, if thou doe not marry, this or that parti- ; 


cular Woman®, tor here thou haſt greater liberty,and « d. L-rumira legar6 
10 more choice, then in the former, Where I Gi that ga yo —_— 
the hope and intereſt of __ Executor or Legat: : ISEX- an Fob detefls, 
tinguiſhed, it at any time he marry contrary tothe pro- © 1oCb4s 
hibjtion of the Teſtator, whether it be the firſt ok 
ſecond marriage, this may ſeeme doubrtull: for rhat 
when mention is made of marriage, it is to be under- 
ſtood ofthe firſt marriage onely*. And therefore if the = 4. L. bores 5 hoe 
Teſtator makethee his Executor,orgiverh thee an hyn. *=**<- | 
dred pound if thou marry his Daughter ; if thou after |. A 
the making of this Will, ſhouldeſt firſt marry ſome other | E 
woman, and after her death ſhouldſt marry the Teſta- . MM 
tors daughter? : yet couldeft thou not bee Exccutor,nor .. 
obtaine the Legacy : for in this caſe,the Teſtator ispre> 
ſumedto meancof the firſt marriage, not ofthe ſecond. ndZdenen. 
marriage*. How then commeth it to pafſe, that thoy hoc ferwone n.3, 4. 


condition is affirmative, then it is to be underſtood of © 
the firſt at onely : but when the condition is negative, -- 


thervnot onely the firſt a, but the ſecond, third, and ce. 
very other a is perpetually forbidden* : the reaſon of 
the difference is, becauſethere is greater force in the ne- 
eative thenin the affirmative ®. | 
I2  Thethird limitation is, when+ the condition is limi- | 
ted, onely in reſpect of ſome place, asit thou doſt not Wim armar ate. 


marry inthe City of Yorke. -_ - Catz. ia, L.hoc ©. 
13 -'The fourth Imitation is, when the condition of =u. | a. 


not marrying, is not referred tothe Executor or Lega- cn, & demon. Gt, 

tary , but to ſome other perſon: as for example, the Thelaur.comop.s lee! - 

Teſtator maketh thee his Executor, or giveth thee an Fins $50.Tekive' 

lumdred pound, if his Daughter doe not marry : In _ ee 
V calc 


f 


3 i... 


A 
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— 


caſe the condition is not rejected, wherefore thouart 
4 L- x. C.'& india. to expe the cvent thereof 4: for.if ſhee marry, -thou 
vid, Manic, Ye'eor= 2rr-ercluded ; if ſhee dic unmarried, thouart to bee ad. 
| =o : TON mitted*©, But if the Teſtator make thee his Executor, 
e DÞ3nd.L1.C.de or give thee an hundred pound, if thy Daughter doe 
In ews5 ul. NOTINArTY > this condition is unlawfull*; for where the 
gecend, & demon, f. perſon whoſe marriage is prohibited, is of thy neere 
indred which art made Executor or Legatary, it is 

likely that ſuch perſon will by thy perſwaſtonsabſtaine 

= 46 uſe. 8b. Bar. & fr0M MAti3gea tocnrich thee by the Teſtaments: and 
au].de Caftr. therefore the Law to prevent ſuch fraud, hath rejected 


h Manric. de conjeRe. Hy 
dee Shobahtas.e- thatcondition 


bi eradicaliaslioizaci- TheE'fift limitation is, when + that which is given 14 
ones. with condition of not marrying, is to. bee diſtributed 
" #n pios wſws, in caſe the condition be not obſerued:: as 
for example, the Teſtator doth bequeath unto thee an 
hundred pound, if thou doe not marry ; and if thou 
doeſt marry, then hee doth will that the ſame be diſtri- 
| buted amongſt the poore Schollers, of Oxford. In this 
caſe the condition 1s not rejected asnnlawfull, and fo 
3 PML3e Cafir, inL. if thou ſhalt marry, thou loſeſt thy hundred pound, and 
Tizis. $ ul, de cod. the Tame is to bee diſtributed amongſt the ſaid poore 
b ET vel i Schollers}, the reaſonis, forthat the Law doth more fa. . 
22ar@B, 09s your piety then the liberty to marry*, Ip 
he rar ee The fixt limitation is, whea+ the condition is.con- 15. 
vs. Tuaquel.depri- Cetvedaffirmatively, not negatively : for example, the 
vikg. pizcaulz pri Teſtator maketh thee his Exccutor, or.giveth thee an 
3 ater, de cond. & Hundred poundif thoumrty his Daughter?, or if thou 
, demon. ff. Mantic.de marry a Maide ”, or if thou marry within a moneth”®, 
cneRukrob But orifthoumarry at London® : foralbeitin theſe affirma- . 
w Peckius Tra. d& five conditions, is alſo included a negative, that is to lay, 
woniaphes 4 if thou doe not-marry. another woman, nor at any 0- 
© Peddnd.c.ag. as TRCTTIMC, NOT in any other place.- nevertheleſſe, theſe, 
ipfin, conditions are 'not unlawful, ſezing the included ne-: 
pL bmi Bo gativeisnot univerſal but particular, 
Jenn. _ But tif the woman appointed by the-Teſtator bee 16 
| ſuch, 
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Of the forms of Teftaments. 
ſuch, as thoucanft not with honefty marry her,9, then 
howſoever the condition bee affirmarive, yet in very 
truthit is a harder condition, and more againſt the lt. 
berty of marriage, then this negative (if thos doe not 
marry : ) forby this affirmative, thou art not onely ex- 
cluded from marrying any other, but thou art, as fare que perſonaGriodig. 
as is in hispower, intorced to accept her, whom thou 2 ive, cuincapores 
canſt not with thy credit marry”, And thelike may be yp fm 
faid, ifthe time or place be not convenient, for then alſo 
the conditionis rejected *, ; jure vel clyicacis mo+\ 

The ſeventh limitation is, when + by the condition ribus probibcancur 
The Executor or Legatary is not to marry without the gyaceon mupinynr 
counſell or advife of another perſon *: As forexample En 


digna 
jaucilis 


conditio. 


the Teſtator doth make thee his Executor, orgive thee | ©, Manic. & Peckiua 
an hundred pound, ifthoudoe marry with the counſel! : Colienſ. Alex.in 
oradviſe ofhis brother ; for if thou doe marry without 
his counſell oradviſe, thou artexcluded®*: Neverthe- $6 
leſle, inthis caſe, thou art not bound to follow his coun-' 
{cl! or adviſe, but to requeſt the ſame®. FO 

The eight limitation is this, where ir is ſaid before, 
that rhe condition:of marrying withthe conſcat, good. RED 
will, and arbitrement of an other is void, (ſo that the parc. 
Executor or Legataric , to whom the condition is im- 
poſed, isneither bound to obtaine, nor yet to crave the 
conſent, good will, or arbitrement of thar other ) yet 
the perſon on whom the condition is impoſed, -cannot 4r.comons lega 
be Executor;nor get the Legacy,unleſſe hedoe marry?: preflivin ills loco fir 
for though heneed not ſo much as to crave the conſent, —_—_ a 
orgood will of any third perſon inthis caſe, ſeeing that \grenting. '® Turpia 
part of the condition is unlawful, yert\muſt hee marry $ 1.£deleg.r. 
cre hee can pretend any title to the Execntorſhip, or 


Legacy, ſecing that part of the condition' is not un- - 

lawfull*. | | « Mantie deocojed. | 
The ninth limitation is, when Þ the prohibition of E. poſt Als &Cane | 

marriage is not made conditionally by this word'7f, ( @s inds . 


I make thee my Execmor if thou deeft not marry ) but by 
| V 3 


other 


— 
ET. 5 3 


other words or Adverbsoftime : as when the Teſtator 
willeth, that his Daughter or Wie ſh1ll be Executrix, 
| or have the uſe of his goods, ſ@ long, as ſhee (hall re- 
« Legnumira eft.de main unmarried*. Agrecable hereunto are the Lawes of 
an. leg f.Peckius.de. this Realme of England, whereinthere is a caſe that one 
refi.comu# ted ds; of the Kings ofthis, Realme did grant to his Siſter the 
Ee rack ob.© Manor of D, {o long as ſhee ſhould continue unmarried: 
And this was pov to bee a good limitation inthe 

| Law. but not aconditions. | 
I. rp) ny  Thetenth limitation is, when + the perſon on whom 20 
rates cirat. 7. Dialo= the condition is impoſed , is fimply charged to reſtore 
gocol472; ram & the thing bcqueathed® : As for example, the Teſtaror 
deleg.3. doth bequeath to thee an hundred pound, if thou doe 
| not marry. and he doth. will thee to reſtore the ſame to 
| his Sonne, when hee ſhall come to lawfull yeares. In 
Co: Whichcaſc thou art by Lawtoreſtore the ſame accor- 
vollib.ar-tit. 19.2.4. ingly © : neither is this limitation contrary to the for- 
ielaur, com. mer ampliation of the rule; for here thou art charged 

with reſtitution ſimply, there conditionally #. 


panol>. Whether the condition forbidding alienation: 
| : - . of goods bequeathed, be Lawfull, or 
unlawfull. 


x, Prohibition of alienation ts ſometimes to be obſerved. 
as lamfull, ſometimes no. 
2 Prohibition apparellet with 4 _ is lawful. 
3. Nakedprohibition doth not binde the Executor or Le- 
L41ary. | 
4 FFhaher the feoff ce may be prohibited to alienate. 
5 Whether the Dower of Lands in taile may prohibits 
alienation. 
6 As it « lawfull to prohibite alienation in favour of 
ſome per To ſo CO of others. 
7 Of theſe canſes wherewith the prohibition is [aidtabee 
apparelled, _ NT / | 
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biting alienation. 
Lame He + potit ofthe Teſtator forbidd forbidding EY 3 
- Pl the XECutor or Legat | PE "i 


«at FA - che, = lomenimes tobe ob 
> erved as lawfull, ſomerimes nor. | - © 
| The probiblon is then + fawfall, andto 
"took, beak chenkhog Hoe rt, carts 
PEE 0: is: tbenjoy' t Her 
Executor or 'Legatary, or vheniercl fot ſpeciat1® | ; 
cauſe, whereupon this reftraintis 0 PO 
3 The + conditionis notof-any rs oi 
out cauſe, or not made infavour of in any vfti 
ſave onely ofthe Executor or Legatary 
they may renounce this favour, andy and LOOP 
deviſed , notwithſtanding ſuch fingle x ag 
which is rather on ans par rns, va comman- | __” 
dement®© r W deeme it an abſurd mat- od 4 GR 
ter, that a man ſhould be Lord and 'owner of s : CE OY 
and yet. ſhould not at pleaſure alienate the ſame®, In 1 nods wie 
| DoR.& Stud. ba,c.24, 


which poijar alſo If e that jthetem 
4 fthis Realme have TI tp 
Lawes Eccleſiaſtical ws repebarrs have in 


therefore if a feoffment be made of Lands in fre-f gl, 
upon. the pure ater? ti Rn ſhall not al 

or pit away: this condition” is' 

the feofſee is without any cauſe wholly reficained of codon, == 

that power which the Law yeelderty unto him in ſochia pc; on hrs oem 

_ Poe roms oy 
But wheti the okibicion hath: acanſe annexed; or ©*+ ma 

the ſame i ice taflvoms _ ſome other perſon, whois an 

V 3 af- 


* 


cat — 


_ — 


” pur” 4 The fourth parts | : 


_ afterwards $a<njey:the Lands z then this condition of 
nat -alienatingitheſame, is good: and effecuall in'the 
Law, as may appeare by the gifts of Land intaile. 'For 
if+ Lands be given toa man, and to the: Heires of his 
body lawfully begotten, upon condition, that neither he 5 
nor his Hceires ſhall alienate the Lands to any other per- 
ſon : this condition is good and effeQuall. In which ca(e 
if hee or his. Heires, to whom the Lands is given, alie- 
natethe ſame, thenthegiver or hisHeires may lawfully 
. 'F Firzhe Wbridg. ir- enter.and retaine-the Lands for ever *. And + asitis not 5. 
condixion-n. 4.Littk= 1.6 11 to alienate from particular perſons, in whoſe 
con tir, Eſtates upon re "1, pb ias 
|: condirions. fol.77 favour the prohibition is made : .no more is it lawfull 
to alicnate to. thoſe particylar.;perſons, in whole'disfi 
g Ales, ind.flvsfe- yourthe. prohibition 45.made 5: Inwhich caſcalſo con. 
milas, $ divi« f. d8  £erning: Lands 5 the Lawes: of this:Realme doe niot 
gin | Ciffertrom the. Civilland EccleGaſticall Lawes concers 
| ning: goods :' for howſloeyer itis .not lawfull for the - 
feoflerto cut-off-the-whole power.of the feoffee z. yet 
hee may abxidge or reſtraine ſome part thereof, by con- 
dition that - hee ' ſhall not alienate his Lands toſuch or 
þ Brook. Abrid . tit. ſych perſons *..; 151 £1949, Nttn, LYGIQN, . 2S FE 
cond..r35. Hiren The. +£auſe whatewiththe prohibitions ſaid to'bee | 
Nixon, fol. Bbri mez apparelled,;-beſides theſe former reſpeds of the*favour 7 
Th and. disfavour ef perſohs,. ariſcthtorthe moſt part'of 
| the Teſtators: affection! towards the thing bogbanded : 
+ *--_ , © c; as-whenthe;Teſiator: doth bequeath ſome cup of gold ; 
FF - which was his Andeſtors , forbidding the Execiitor or 


Legitary to alienatethe:ſame, but to keepe. it fora me- 
3 L6inemptione:d& morial*.:-or when hee. doth bequeath'ſome Jewell; or 
Minor FPaul.deCi= gtherormnament, being thegift of theNrince® + and: for 
Ds Bpacia-d, that cauſe: doth ;prohibite; the alienation thereof; or 
$divi. when hee doth-bequeath ſome prize by him gotten in 
| ' the Warres, as aſwordoran helmet,andtheretore doth 


Ajex. & Ripe: ub! £4; the alienationthereof!. | 

o_ - .-- * ,,, Which prolnihition, inthis fort is;to be obſerved, as 
« 4.L-6liusfs, 5 divi. Well as if it were in regard of ſome other perfon *,excopt 
| ES it 
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I © oe 1s of Toft, 


iche Tn cerraine caſts; Fforit. i is. not pexpetually, rue , 


tha: the pe noparons cauſe, or:made in reipeRt of 


ſome perſon isto be obſerved. - 
The. firſt EXCeption therefore of this mle.i is, when 


thealicnation is neceſſary, not yol untary, that is. to ſay, 


whenthe reſt ofthe Te ators g ds-will not ſuffice. to }. 


pay his debts : for then iris jo L forthe Exccutor to 


_ ſell the fame goods prohibited ro beſold", 


AX 


The ſecondis, whenthe alienation.is momentary, or 
ofa ſhort time,nor perpetuall, witha coycnantto reſtore 


* 'the Thang pleaues againe *. 


The third exception is , when the thing bequeathed -= 


isin place farre diſtant from him to whomir i is bequea-- 
| thed. and;who by, reaſqn thereof, Cannot ER be be-/, 


nefit thereby, if hee ſhould not alienate the ſame 
then the prohibition of alienation, being I in No 


Hayour, i it ſeemeth that he may alienate the ſame?, - 


The fouirth.is, when the alienation is made by kim 
who' is the laſt" of the family $ jn' 'whoſeifavonr the 
Teſtator did prohibire the' thing bequeathed to be a- 
lienated3, 

Thefift is, when the Executot being prohibited, P 
alicnatethe bing beq bequeathed, Except to. certaine 
ſons, and he offering to ſell the ſame unto fre zo 
refuſe to buy it.. In which caſe hee may, ſell the ſam: 
toothers, notwithſtanding the profibitions,: : 


__ Thefixtis, whearheth 2s ir "fold 
"to theperſon Permitted b ne EN mag ly her eds 


it may be ſimply ſold to 5 other,” For, cxamp 
TEL doth bequeath a thing to .L. yt oa py tion 

tr beg, al ſhall nor, alicnate the ſame to pa ataric 
alienate the ſameto C, which C.doth Mike 


; Fa, to 3. Inthiscaſe the condition in & Ny be. 


\ Þ. 


. an the deceaſods will cm 


ma "i The 


nds Jar ea. 
J mm 
[on iad. 


li nicat 
- ab = 


p Buld:in L yolunezs 
C.de fidei commilt - 


TiC, & Rip2, ind. $ 


fi. 


r Iain rep.d.$ div 
n, 8, per L., qui Rome 
$ cobzredes, Ef, de 

yerb.ob. 
C Iaſin rep, d. $ divi 
n-76. per.[.. pater. $ 
quindeci n, ff de !e - 


5 Fubb, paralel. jib, 2, 
ac, Tit, Conditi vs 
ol.6g 


2380 © hefonreb part. | © 


— Their; whenthe Exccator or Legazary doth 
:1t the Fruits and 'corniodities of the things bequiea: 


latin rep.d. $ divi. hed, during his life ©, _ 


= 


n. 84. poſt Bar. in L- * * Divers others exceptions there bee® concerning this 
codici, $ Inſticat®. ſcat ptirpoſe, but becauſe T doe nor'fee how there 


yi. Jn laf. & canibe'any Teat uſe thereof in the Ecclefiafticall Court, 


Ripa ind. $ divi- & ] haye ornittedthe fame, aiming eſpecially-atrhtſe caſes 


in {uz wethodo 


ancirlLpart.4 lib.t4. Whercof there isike'to'be moſt uſe, and moſt benefit 
c, 1.1.in pin. . to the Reader: Onel this thing Tthought ato adde 
 £:43%em tas jfhis place; har where the + Teſtarvr dath nite þ , 
| &ibiBald.laſ. & Ripa Execuror, and ve him the reſidue of is? ods condi- 
Jed? $4.1 dies tionally, if'he doe nor alienate the ſaid refidueofgo 

tence coh#rede, ſew ThE EXccutor carinot be admitted rothe Exccutorſhip, 


eqn nnege 8 -unleiſe Yee firſt"eriter into: bohids; not to Alicniare the 
diana preftari poſfic (03, un TE : of] 1t Oo oetD! 


- Within what time the condition may, or ought 
| tobe peeformed, no cerrainetime being ſimi 
| ted by the Teſtator. . RN 


r Is thi queſtion, three times, and three conditions are - 
'to be conſidered. _ - I, Ee 
" 2 Whether the condaio' may be preformed before the 
makin of MEHR. ae igh3s _”_ | 

| en the condition & arbitrary, the ſame DEr= 
formed & the death of the Te ator wil Bw Us 
'4 What if the arbitrary conditionbe ſuch as' che ſame 
' £47n0t beiterated. 6" 7 he 
5 Whatif the arbitriry condition have relation tothe 
time paſt; © | : | es 
'6 il ant wit tonditions max bt performed before. 
. woos of che Teflamim, if the Teffator wire ienordut 
uf the p | Packs fy F 


WIE. 


+7 _1f the Teſtator aid know" of the former performanie, 
2 33 muſt be performed azaine if it bepoſitble. | 2 
.$ Whether the condition may be performed during the 
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kX aherthecontiventetrfdenzhe Savor Legatenys inde ow 
Li The Executor mayiat any 41m \4rromepliſb-the arbi- Gee 
#rary condition afterthe an wt death, 
32 Whether the Ordinary way limit 4 certaine time for 
performance of the condition. 
13 The Legatary muſt performebe arbitrary condities, 50 
{# ſooneas he can. 
Woe. The cegftwmbereforerhe ——_ hnb longer aine 
of performing as condition, then the Legatary; 
LF Notimedor wade the Legwoary,,) while ee OD 
 #gnorant of the conditions. 
16 \1f the 0 ARON a PRf Se accmpliſbeg er” eret x54 
$6e. : "——Y 
17 What-if the: condition bee extant. afier the death of” 4417 11 
the Legatar). 4 
28 If the: aondition: beomixts Hhway be perfermed as 4- 
ny tm, ps 
'19 Whaes if the candition dot; concerne marriage, whe-- BOY 
prin jr to for regen cm | | qa 
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_—_ Adm vill anderftand. FEI 
4. | compaſſe of-time.the condition ,; wbere- | 


: « {5+ 


.- | there-is not -any-cer-. 

 tainecime + hind by the Teſtator, wee: aretocankder_ . 

heed: Teverall times ,, and three foverall ſons.oh one cinhrmg 0: el 

- QItIONS. | GE os one 

- Of thethree-times, the; firſt is the.time. bofore phe + axeng > 
waking 


——_—__ 


7 ing of the Teſtament, and the death of the Teffator*: 
- aL. 6 jamfatta.ff.de CE Lot tees death of the Teftator *. 
R_ Touching the-condirions Wee are roconfider', whe- 
ic. $f r the fame'bee arbitrary caſual , or mixt>, For 
Ceca. coll. & lope. eatetrods making of the Teſtament; - if any 2 
£ad.part'S 5- aw. eaqufte whether within-that: time, the condition 
may be performed :4tis tobe anſwered, that if the 
condition be arbitrary, that is to ſay, ſuch asdoth con- 
{iſt in his power on whom it is impoſed, 'the fame can- 
ic. & Hot be petformed; burafter the death of the Teſtators. 
Hare O71 pane For example, the Teſtator maketh thee. Executoy, or 
redew. demtic, &lub , ;. +11 thee an hundred pound, if thou wilt-goeto the 
- OW mee an 't pound, _ Wa. On 
a | Chatch, or-if thouwilt give ten pound tothe poore: 
4 Gb@f.&DD. ind. /p,\ is caſe it is not ſufficient that thou didſt goe to 
L. quis haredew, & h, or that thou didſt give ten pound to the 
Heres eaſt, ſe - nc pnaeg Fic before the making of the Teſtament 
f: C 1me DE T1. y t bl 
anico & tudo _ _ ye Pers making of the Teſtament, before the 
MT rior abinicoatiionmal 
ur. haber communis \ceath of the Teſtator * for att a Y\TOM _ 
Cr fe Graf. PE Performed after the Teſtators death 4,Favir in ſome 
ks TheGur, ——_ caſes.” OnieF is when' the condition.cannotb6lterated : 4 
Iegaus, 4.57, &buc_ fog then ir is ſufficient that the ſame was petformedin = 
dias tunred, pang" HE life tie"of the Teſtator, even" befoyethie making 
2.in princ. - ofthe Teſtament*, forexample, the Teſtatox _ _ 
c L. 6 pw fats. I. fe Executor , or giveth thee an hundred pound , i 
— t21%8.-the debt which he oweth 
cond. & demon, Pav). thou ſhalt remit unto HUB 5. may "ap eangre 
de Caftrind.L,G quis tee, and burne the obligation ; whict eps Ser q 
paregenne oc} *alfeady a6he e Inthiseaſc it'is ſufficient tha *th uha 
x ffde cond. &: demon = done it, ſeeing it eatinot beiterared*. - And this Tfuppoſc 


- 


Bar. in L. 2. de cond, -to bee tre; notonelyifithe'T eſtstor be ignoxat l | - 
Calt45i bird. int; peformincef the condition/®:Cforit is hot fk bp 
6 quis heredem, de! hee would have ithpoſed any condition ave be 

s 4-Gjan 6: tags” Performed; ifhe had knowne the ſame to have beenc 
& Libec condiionet--y56rfortnied ed before, andthatit: couldinot. be performed 
1, > ph =. againe) but alſo, ifhe did know the conditio ts have 
mon. & co 10Cl vos + Wk, - 


| preces, © heenis performed before, iw which caſe the eondirion 
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T the forms " Travers. 


nocbeingirerable; 5 impoſſible, and {0 rejectedthegtibe.) » DEL 

remaining/pure and fimple Another excepti- nr: 
on is, when+theconditionis: referredtothe ume -paſd: fa, 

p Porexample, the Teſtaror nagkerk, thee.his Evcomorde | condone 5'om 


the 5 ditice was keen before fe _ the 
Teſtament, burir 1s acceffary-that © ”; 
he contivign benafs ary bil, 309 oy I & 44. ininiocat, | 


= TT 
—_— of the conditidn; when heemaderhis Þ eadnd - 1 
Teſtament; oraot::forif the Teſtator, when heomade CE 6 SY by 
his Teſtament, were ar” that the condition was = | 
performed before.the ſameis deemed to bee ſufficient 
complete ®; Example of thecaſtiall condition-ythe Te. m m pL-Ghmfts 
Gator maketh thee his Execntor:, or giveth” thee an Liqus nn 
hundred pound, if: his: ſhip- ſhall returne from” Venice: de ioftic. a fub. © 
this ſhip is returned already, but the Feftator isigaorant. 
theredf;> ar the time of making his Teſtament, 'In'this 
caſetbecondition is ſufficiently extant, as ifthe fame had 
returned after his death®:. le of the mixt condi n-L. hc condirio. $5 
. tion: the: Teſtator doth. make: his Execator# or 55£ Oo: ; 
_ giveth-thee an hundred pound; if thow rtaktsa' Wife; bareden. © 
thow haſt a-Wiſe already, but the Teſtator-did notthen 
know ſaamuch:, when he madethis condition... In this 
cale.alfo thou art ropured-20: one egy: 206008. - 
pliked the condition®. - 217) Manic: deconjett. 
--7 + Butiffthe Teſtator were novignorant theroof Gur did ukvoltid-t1.ti, I. - 
kvow. ofthe.ceturn-of his Ship, and of thy mariage, at hens 64G: : 
the time when tedid' Fnmer7 the condition; then the jurfaga. 
condition is-not reputed to-be-exrant-or.accompliſhed : 
od it is to be underſtood of the next return, and'of thy 
next . 
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by heccon- 


TT 


- dem,deinſt.& (ub. 
&DD.in dias LL. 


. - - afterthemaking ofthe Teftament.. . | T7 wy 
RAE Concerning f the thirdtime, wthich.is the time : after g 
| the Tebators death;;if wee would now alfo:know within 


tharthe ſame could not be iterated, then it ſhall be repus 
| ted forextanit and accompliſhed: albeit the Teſtarorat 


the time whenihee didimpoſe the condition, were not . | 


—_— —__— the accompliſ}uncar thereof, -Forexample, 
, : t £ 


Teftator maketh thee lusExecutor,orgiveth thee an 


hundred poundJifchou ſhalt be baptized, or if thou ſhale 
'take his: ; { 
 Teftator did know thee tobe baptized before, or that 


aughter to wife: for it 1s ſufficient, albeir: the 


thou haſt raken his Daughterto thy Wife before, ſeeing 
the condition-cannot be iterated 4, 

- | Concerning t the ſecond time, that isto.ſay, the time $ 
betwixt.themaking of the Teſtament, and the death of 
the Tcſtator: z if any be defirous' to know, whether the 
condition may bee performed during his time, I reterre 
him-tothat which hath been ſaid immediately before : 
that isto ſay, cither the condition is arbitrary ; andthen 
it.is notſufficienrto perform the ſame;folongas the Te- 
ftatorliveth, unleſſe it be ſuch acaſe as cannot be itera- 
ted z'or that the condition doth reſpet the time paſt, or 
elfe the condition iscaſuall or mixt; and then ir is ſuffici- 
ent thatir is:cothpleated whylesthe. Teſtator liverh : for 
ſeeingit is ſufficient, if it be performed beforethe ma- 
king of the Teſtament ; much more if it beperformed 


34> Þ 
.- 


" » Aa 
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what ſpace or compaſſe of time immediately from his 
death. the condition may or. muſt. bee performed, no 
certaine timebeing preſcribed by: the Teftator, we muſt 
firſt enquire the nature of the condition; obſerving di. 
ligently as before,whether the ſame be arbitrary, caſual - 


' " ormixt;; foraccording tothe diverfity. of the conditi» - 
:; ons Law EE ny it | 


\ I6the fri caſe, viz; when + the condition-is andy. 19 
rrery, weeare:toconfider whether the ſame be impoſed 
on 
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Of rhe forms of Teltaments, 


1x onthe Executor or on the Legatary. If the + condition 
be impoſed _ IN _ ma - PIN 
at any time, fo long as the Executor Liveth'. For example * 
the Teftator md thee his Executor, if thou Nate EEE 
oive'to the poore ten; pound, Inthiscaſe-thou maieſt 
at any time during thy life accompliſh the condition, 
 andit is ofthe ſame effeR, as if thou haddeſt performed  -. 
the ſame immediately after the Teſtators death {unleſſe rGiofBn.&Boldin 
12 the + Ordinarie doe appoint. a 'certaine competent 4 $*-GrallThelaut, 
time forthe performance therof: for ſo he may dointhis- ;,.n:z. ; 
caſe (as hercatter is more fully declared ©) within which *lafra cad part. $26; 


him, nor any prejudice doth growunto him , by not * 
; per- 
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The fourth part. | 
performing the condition, as otherwiſe it might, ifhe 
« Bald, inL.r.C, d& hadknown thereof*. ' LIENS 
Inftic.& ſub,n.30. In —_ caſe, thatis to ſay, whenthe condition 


—_— 
af 


k © ai ea ee 
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as —— 


ismade Executor, or to whom any Legacy is left Upon 


ri, $ fnamrem. Cd in the meantime, the Executorſhip or Legacy ſhall not 
hc $i - _ | "CEE 
EE pe; ©: betranſmitted to his Executors 'or Adminiſtrators, al.- 
35, | : | 
- & L. liber$ Girade {0 egacy bee left uno the Prin 
d L. I hens I: peers ee he Prince, who if hee die 
reftam. de c . . . . "__ . 
; non Lunk. $ fi his ſucceſſors, in whoſe time the condition is extant ©, 
guC decad. ro: Orunleſſe it bee the Will and meaning of the Teſtator, 
Zererboblis —— fhatthe ſame bee tranſmitted : for the Teſtator, if hee 
e L.quodpriacipi. f. will, may make the ſame rranſmifſible, which otherwiſe 
deep >. ndiccnibus 15 NOT ranſimifſiblef. WS 
$3,&.de cond. & de= Inthe third caſe, that isto ſay, when the condition is 1g 
ara es ("eg mixt , then the ſame may bee accompliſhed at any 
jecQuitvot Ark." time, as in caſuall conditions, except the conditionbe - 
glaLiaL, 1.d&1nflic, of marriages. But if the Teſtator+ makethee his Execu- 1g 
SL 2.644. £07» Or 81ve thee an hundred pound, ifthou marry : In 
liorum, C.quando & This caſe very many beof thisopinion , that thou ough- 
_ quarts pars. teſt to marry within three yeares ®. Others are of a 
L.r.C.delnftir.& ſub. CONrary Opinion, and that it is ſufficient to marry at any 
i Paul. de Caſt ind. time,citherwithinthree yearesor after#, - In which con- 
denol * =*;« .trariety of opinions, Iſuppoſethat if the Executor be 
18,0,23, appointed upon.condition, if he marry, that then hee 
| may at any timeaccompliſh the ſame, not onely within 


three 
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three yearcs , but after%;. Bur if a Legacy bee given 
upon condition ,. if the Legatary marry, then itis the 
common opinion of the writers, that the Legatary muſt 
be married within three yeaxes, or elſe the condition 
is ſaid to bedeficient, andſois the Legacy loſt*,; Agd 
albeit the other-opnion isſaid to be truer, that the-con- 
dition is ſufficiently accompliſhed by. marrying after 
three yeares ®, yet the Judge may not eaſily depart-from 
the. common opinion : for whatſoever is affirmed for 
the truth ofthe fingular opinion yetthat is preſumed to 
be the truer opinion,. which is more. commonly. recei- 
ved®. The reaſan of the difference wherefore the Le- 
eatary is excluded rather then the Executor, ifhe doe 
not matry within three years'( as is before. ſhewed) is, 
namely , for tharthe Executor otherwiſe is ſubje@ to 
more perlll thenthe Legatary *. 


Of the underſtanding of this condition, 4x. 
If he die without iflue.: 


. 1- Manifold queſtions by occaſion of this condition, If he - 


die without iſſue. | | 


2 Whether he be ſaid 30 die. without iſſue, whoſe iſſue i 


#atural, but not lawful. 
3 How if the F ather and Mather doe afterwards marry 
together, 
74 A When the ifſue © lawful, uot natural, whether he be 
ſaid to die without tf: . 
5 What if the Chi 


riage. 


band, yet.the Child ſhall be deemed the husbawds.. 
7 Divers extenſions of this concluſion. 

S Whatifthe Child be like the adulterer.- p 

9 How comes it to paſſe that the Child is ſometimes lis . 

ker upto another, then him which did beget it. : 

| 10 1s . 


ld were got by another man before mar- - 


6. If another have to doe with the wife befilles her huſ- R 


k Paul.de Caftr.ind, 
L. 3: Graff, Theſaur, © 


com.op. $ legatum q. 
46.09.18, 


I Bar. IaC Dec. Sichar. 
talking. Lov. quo 
rue 
nis eſt, 
Theſaur.com,op.F$ le- 
garuup.q.46.0,;s. 

mw Mantic. de conjeR. - 
ulc. vol. lib. rx,cir, 18. 
N. 33, i 


n Corafius.TraR, cG, + 
op.lib,z.cal.14. 


o Ur in phuj.- 
KB ſupra in phucis 
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* "The: fourth 


- 5g In ſome caſes the Hmband ſhall not bee jndgearhe 


Father of the Child begotten during marriage. 
11 Whether ſhallthe Child bee the former or the ſecondl 
Husbands, when it s uilcertaine whether of them did be- 


get him. 


T2 Whether hee be ſaid to die without iſſue, who had 
Children, but not at his death. © 
13 Difference betwixt this condition , Ifhe die with. 
out iſſue, axd ths, If he have no iflve. | 
14 Whether that Father is to bee deemed to die without 


iſſue, _ Child is unborne when he dicth. 


- 15 Whether bee be deemed to have died without iſſue, 
whoſe Child dieth ſ0 ſoone as it is borne, 
16 1f the Child be heard tocry,the Father fhall be tenant 
by the carteſie: O16 fl 
17 What if the Child were not heard to cry, 
18 What if the iſſue ve vorne dead, or dieth as it ts boyp. 
19 What if a monſter be bornegwhether ſhall the Parents 
be judged to have died without i/[ne. 
20WVhat if the Child in the Mothers wombe, being made 
Executor, ſhe be delivered of divers Children at one bitth, 
whether ſhall every of them be Executors? "As 
: 21 Whats tobee obſerved in Legacies, where moe-axe 
borne at one birth. 


d xv. 


dS there tis no condition more-uſuall then x 
9 this, ( 7f hee die without 5ſ[ae ) ſo theres 
none that doth miniſter more queſtions(al. 
though ſome of them be not altogether ſo 
IT difficult: ) which thing that icmay the bet- 
ter appeare, ſet us firſt ſuppoſe that the Teſtator doth 
make thee his Exccutor, or doth bequeath unto thee an 
hundred pound, if he die withoutiſſue. Thiscaſe doth 


 miniſterall theſe queſtions, Whatif the Teſtator have 


iſuc natural, but not lewfull? Or what if be have ifſve 
| lanfull 
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lasfol, but not natural? What-if he have iſſuc beth 
natural and nfo, but the ſame aycth before the Father ? 
Or what if hee - 4 his Wife with Child, and then 
die before the Child be borne? Or what ifthe Child die be- 
fore it be borne © Whether ſhall the Teſtator be judged 
rodie wirhour iſſue, ycaor no? Alltheſe and many moe 
like queſtions, may demanded by reaſon of thatcon. © © 
dition ( if wr dic mobo iſſue ) whereunto-I ſhall an- 
{were in order as the ropoune fing 
chatto havei ihe, iSio have 4 Child, or fed: Secloppoſing to 
die without ifſuc isto die without any Child. 

When + the ifſuc is natural but not lawfull ; if the 
will and-meaning of the Teſtator doe notappeare, the -. - ,. 
Tons is HEN _ have a ns _— Le nk Nb ore nanny” ns 
not like an honeſt perſon, {peaking of Children, ** _ 
did ces ow Baſtards, burofts lawfull Children®: Inſo- , _ Tk L 
much #-tharif the Teftator doe beget a Child,and after aigodet Rar how, ff 
the birth of the Child marry the Mother :' yetin this Mani, 4 coves. 
caſe I am of this opinion, that by the Lanes of this prin.Sichard.in L, ge 
Realme he ſhall be judg edto have dyed withour iſſiie. em, 5 nR 
For thou ſhalt underſtand that in 'the time of King. Bra&. 4c leg. co 
Hesry the third ©, this queſtion being propoundedinthe EG 
Parliameat, whether one borne before mairimony might b Ripa.in L Lexfu&. 
inherite, as one borne after Matrimeny ? All the Biſhops $ # mgnead Tre- 
anſwered and ſaid, that it was againſt the common or- farcomap. $ ae 
derof the Church, that ſuch ſhould not inheric* : and waniſyz1.9s. +, 
they all inſtanted the Lords tem porall and Barons then © Menangan 0 
aſſembled in Parliamene that chiey- would conſent, that 4 Prog mY <1. nk. 
all they that. were borne before Matrimony, ſhould poem | 
* beLeginimate,, as well as they that were borne within . Liar wopy th. "ah 

,concerning the ſucceſſion of Inheritance, for 4 

as much as the Church accepted-ſuch as legitimate. 
But they all with one voice anſwered , that they would 
not change tht of this Realme, which hitherto... 
haddeck led hes. e 2 8 Menon.eganue; 
4 Whentthe iflueis _— not natural : By wr = =s. | 
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iflue iothisplace, I underſtand that Child whichis be- 
cw a Fropra Woman, by another then hes 
Hus ; ( for of adoption, arrogation, or any.othep 

4 —m pr wpaeY meanes to make Children lawfull, except marriage, we 
_— have no uſe here in Englands.:,)1n. this caſe, firſt of all. 
Baa * the meaning of the Teſtator is to bee regarded, the 
hes fiquisrogarus which if it doe-not appeare, then it leemeth by the 
NT. Jew Lawes of this Realme, rhat he is reputed not to: have 
cimus. de nuptia, C, dyed without iſſue, but as if he had got it him(clfe ; be. 

; cg Fg Jy joerg cauſe by the ſame Lawes{ ir is provided, + that if aman 5 
Ne th take to Wife a Woman, which is great with Child by 
Abridg tir. y. another that. was.not her Husband, and after:the Child - 
SE relkdo is boxne within eſpouſalls of marriage ::-he which marri- 
repub, Ang). b.3.0.6 ed the Woman , ſhall be ſaid to be-the Father ofthe 

. - Child, and nothee which did beget the ſame, although 

| the Child were borne the next day after the-Marriage 

© fond ad: putt ſolemnized*: For whoſe the Cow is,asit is commonly - 
en Up'#” faid, his isthe Calfealſs';- [03 ofa bo fan | 
|  - Muchmore+ if afterthe marriage another man have 6 
' Carnall conjundion with his Wife,ſhall the Husband bee * 
deemed the Father of that Child, which is oy 
borae, but begortenduring marriage + for'then by a 
Lawesthe Husband, is. preſumed to haye begotten the 
piles.$ defun, de child himſelfe, and not theadulterer®,albeit another had 
Ce betLde Frag. £0, doe with her beſides. her Husband, | Which +-<on- 7 
by..c.ver-ruasde pro- cluſton becauſe; it is. in favour of matrimony, arid ten- 
Rn 1s 4cthtothebcnefitof Children, is diverfly extended. ' 
| is  Firſttherefore,, although the Mother doe cohabite - 
£294, "ip with-the adulterer, yetif the Husband have free acceſle 
| IE jul eg, (to. her, be is- preſumed to be the Fathes, and not'the 
Adciti e«tccedens de .adulterer®, For albeitit be likely thar the adulterer:did 
cans. ext-Mab begetthe Child, yet ſeeingir is poſſible that the Huſ- 

| band did beget it : honeſt pofibility is-preferred before 

© Bald.ind.L.ftwe. that other. poſſibilitie which-is linked with diſhoneſty *. 
de hiequiſvi, vel alis. 6,” "K+ % . | in 
jr-£: Palzotis de Scondly albcitthe Wife were ascommonas the Cart- 
Nodkchur.,24. 'way, making an open profeſſion of her filthineſſe,. 8 | 
rhe 
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pO wo {6 
8 CLixtly, albeit the Child be very. like the adulterer, 


_ 
r 
© © 


ofth 


yet ſhallthe Husband be deemed the Father z;, Where- ©. Maſcard.d. 


' in divers ( Iconfeſſe ) of no ſmall authority, have con-: 
tended mightily, that this Child is to bee adjudged the « 
adulterers *, forriying their aſſertion withthis reaſon 
provided,thar each thing doth beget that which is. like 
prevailed { as bring armeg with arguments of the in- Auores quamphures. 
to be judgedthe Father of that, Child, whichis 


u Corvar.deſpoaſ.c.$.5 3-n.8.2;part. Dacn.d' 
y. Exod.c.g, . ” z Bald inL. 


.ril. Coral. & ali, ubiſupra, Tin 


>. 
” 


{e in other creatures nature, hath ſo 


proved , bec 
- j "9 p . 0 tb 77 <q 9 | . ' A 
unto it ſelfe * : yet contrariywiſe, their opinion hath paging mo ns 3 


o defend that the Husband ought Quay Deowogay 
ſolike \Traf. deming- 


I fin. . x Evangel. $. _ 

de lib. & potth- £ o.13. Paul.de Caſtr.. cog- 
. « Alveric. in L.7. if. de ftac.hom. Paril, cookh 20, 
confi! 212.col:3,Coraf. L, 2. MiſceLc.22-0.5- . b Pa- 
de legibus, Conaub. leg. 7- Maicard..de probace cenclul. 792. 


X 2 ; the 


<a; SY we 2 RE” 
: oo BS Er he B98 En C3 Ee: 
ST UNy 5 S ve Wi EPI 5 7: 
EEE SST IIS, I's 5 . ies opt 
.  "EXEEETSET Y » - A. tae a 
4 IG ESE AS "gee _—_ »,»f0%, -£ nd 
LETT. ſh 
" - N 


. Kr y 
ht 29 
Ee 


aa 
— -- = 
k..# 


92 


'E Bar. lal. & commu- re aduiterer, and ſo unlike himſelfe*®, Neither is chat 


ner DD inL.Gz 18 44. er-reafon of ſuch force as ts pretended, becauſe + rhis. 
Ee (0che jy. forme. or ſimilitude-may happen to the infant by the 
2d verazem accede- - others ſerious copgitation or firme imagination ar the 
re refert _— -- time of the-concep:ion ©: for proofe whereof we may 
__ "Po. readein the holy Scriptures, how by 7acobs deviſe of 
d: acre dre qroanry the ſpotted ſtickes being laid before Labens Sheepe at 
Sayre mokeres t'© ramming time,the Lambs became ſpotted ©. Famous 
Govlecba (apiflist a}fo js that accident ( regiftred in the bookes of ſundry 
» wr" renter writersf) of a beautifull Lady , who having a Husband 
leſq tis parcurenizes of a faire and* oo ceengy wn, was delivered of a 
Caral.d.con2-nk  C:hjlde as black as pitch, like unto a Moore or Ethio. 
ares of pO #. pian: and h-reupon bei accuſed of adultery, fi:e was 
de lib. poſid1 0.69. 2couitted and abſolved, for that by the opinion of the 
EG beſtlearnedin Phyſicke and Philoſophie, the fame did 
AMUED,C. 5. fo come to paſſe by reaſon ofthe picture of a blacke 
| Boy, or Intle Nigro, which did hang inthe bed-cham. 
ber at the rime ofthe conception. Like unto this isthat 

credible Hiſtory 'of an other Woman in the time of 

Charles the fourth;Emperonr and King of Bohemia,who 

becauſe ſhe bad too much regard to the prone of Saint 

1ohn, clothed ina Camels skinne, which did hang at the 

beds feet during the conception, ſte brovght forth a 

* Corat, in arnore, CHIId all rovgh, covered with haire like untoa BeareF. 
laperquodum Bord The Hiſtories are full of theſe kinde of accidents, I ſhall 
Thololf. fol 31. Fe content my felfe with one more, which did befall inthe 
cer ne. time of the Emperour Maximilian, ina Towne in Bra- 
/ rac,cod.fol-31-Ludo- bant > : There in'a publique pl:y or ſpeRacle, a certaine 
vic. Vives in 13 > man whoſe part was to playa dancing Devill, aflo. ne 
ne as the play was ended, ranne home to his Wife in his 
x£>Viz-in cencupi> Devils attire : and being moved in ſpirit 1, carched' his 
ceads. Vide Tr.9* Wife haſtily in bisarmes, and muſt needs, &&c. in that 
3b. tudib in w/gue habite, ſaying hee would beget a Devi'l; and ſo it came 
nofiram dion. to paſſe: that at her Childs birth ſhee was deliveredof a 
"7 devilliſh monſter, which as ſoone as it was borne, began 
to leape and dance like tothe Father. Which examples 
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(with divers other like experiments ) being made noto- 
rious, many Women(thatthey might bring forth beau- - 
tifull Children )-bave gotten beautifull. piQures,, and _ 
fixed the ſame nigh totheir beds, and have indeed oft. ek flog 
times brought forth Children like unto thoſe pifures, rafind<.22.9-3. ib. 
in the. ſight whercof - they , were formerly. moſt de. } Miket = 
lighted. Seeing thenthe conceir' or unagination ofthe aig, dc reg. 
' Woman 1s of fach force inthe ad of generation, that Ins de tar, 
whoſe forme or ſimilitude is then in their minde, the | ajcia.de 
ſame is hot ſeldome repreſented in the Child'* : What reg.z 
marvailethen if the Child which is begotten by the a- 
dulterer be like unto the Husband, when the adultereſle 
fearing to be interrupted by his return, who would take 
but ſmall pleaſure ar ſuch ſport, cannot but/{till bave an | 
eye to that doore,untill the perill be paſt? And where- 
fore then alſo ſhould we wonder, that the Child which 
is begotten by the Husband, ſhould be like totheadul. 
terer®, upon whoſe face and fayonur her minde is fully ©** < 
fixed, who in themiddeſt ofher delights imagineth the 
ſtolne water to be theſweeter®. Nay rather, it is to be pr2lomp.concl.r4. 
marvailed that ir ſhould be otherwiſe, but that the Al. Ang. par 
mighty doth ſtill reſerye his prerogative, beftdes and &lb. 2c. 29.nz.& 4 
contrary to the-courſe of nature, beſtowing what Lien tir-dilenr.þ 
formes it beſt liketh him, upon every creature.. Other gie.o. 4. z 


extenſions there bee of this rule ®, but let us returne to *,<- <xrenore- de tes - 
BE oa | Rib. extr. & Panor. 

the limitations, ibid. Parif: conkl. 64 
Io Thefirſt limitationisthis + ; when the Husband was vol.z- o.6,7-&coatl 
not within the foure ſeas at ſuch time as the Child was bn nn 
conceived 1, orattheleaſt was fo farre abſent from his cluſ. »88. n.40. Perr. 
Wite, orimpriſoned the ſame time, that thereby it was Pucn-dreg.344.limk 
impoſſible for him' to have begotten the ſame.Child*. pigndyn.s. © © 


—"_ time oF conception when it was, may beſt [L. ſextias de at, 


be kndwne by relation to the birth ofthe Child : For — na _— - 


_ a woman commat bong forth a perfe& Child before the paru ſeptizeſtri, 2 


beginning of the ſeventh moneth * : neither can ſhee 982, 000 a 


natura animsl-Plutarch, lib-5. de placir-philoſ' c. 18, Plin- Jib-z x- natural. hiftor.c. 37+ 
X 3 beare 
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11 The fourth part. 
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et Le inteft. 30.5 ule. 
i de ſuis, 8 legit. & $ 
uit. Tiraquel. in rep. 
L. Gunquaw. C. dc 
yevoc. don. ROMs bo - 
ceperitubi multa ict 
A Rg indigna de 
party ſeprimeſiri & 
decimeſiri , ex Hip- 
* pocrate, Ariſtureli, & 
aiis, ww Medi 35, 
16 o Philoſophis de- 

ompta, Yidere it 
cer, Scd przx cxtcres 
Legiſtis, preclariſli- 
. ne & coptolifliae de 
naſcendi tempore » 
£:ripfic- Geatihs no- 
ter. 

w Accurſ. in d. $ ulc. 
Auth, dc Ft & = 
x parir, &c. 52 
L-Gallas.de lib. & 

hu- ff, Menoch.de 
Arb.lud, queſt Ib. 3. 
cal 89.n.41- 
X L 6 um ﬀ. de his 
quiſa4 vi, velaÞ jus. 
& DD. ibidem. B2or. 
lib. 1, com, concl. tir. 
d: przxſump. coacl 
.t4n.r9. Pratt. Andr. 
Gail. lib.2:oblerv. 37 
AAS: 


beare a Child in her wombe after the end ofthe temh 
monerh, from'the time ofthe conception,at leaſt by pre- 
ſumprion of Law *, except itbe forone, rwo, orthree 
daycs more at the very fartheſt *: So that if the Husband 
did depart from his Wife above ten moneths with thoſe 
few daies added thereunto , nor returned untill within 
ſixe moncths next before her delivery, itis impoſſible 
ſor him to bee the Father ofthis Child,being otherwiſe 
a perfect Child, 
Secondly , if the'Husband were not able to beget a 
Child, atſuch time as his Wife did conceive, hee isnot 
to bee deemed the Father of thar Child* : inthe con- 
ſtruction of the deceaſeds right *. For ſeeing Eaw is but 
an art of right and good”? , by imitation of nature *, it 
were againſt all zight and reaſon that hee ſhould bce 
judged the Father of that Child, by fiction of Eaw, 
which hee could not'beget by poſlibility of nature: 
whether he were difabled by grievous ſickneſſe®, (ef. 
pecially ſuch whereby thoſe parts of thie generitionare 
affeted®)or itwere by-reaſon of old-age ®; For how- 
ſoever itmay-ſeeme a piradoxto- ſome, yet it-is com- 
monly received for a true concluſion amongſt the lear- 
ned, rhat as a woman in 'proceſſcof time becommeth 
barren,namely after fifty yeares: ſoa man al[ois atthe 
length deprived of the abilicy of begetting a Child, 
that.is to ſay,1t foureſcore yeares,if not beforef : neither 


x Qaamvisquoad aloscffctus alii alirer ſenciane,qus dere. videD. Coke lib.5:1n Buryes Caſe; 


La. doTaftir. & jur. 2 


$ minorein Lnflit, de adop, Parif.con"l ro.y0l. 2. 2 


Parif. deconkl.2 0. &confil 29.vol. 2 Bor. io L. 6 is quiff:de uſu cap. nume22, Wt 
liam-th de bis qui ſan ſui vel aticn, jur.Maſcard.de probac. concluſ. 788.n,40.41 4Abb. & Fein. in c 
tuasde probac.extr.RraRonde leg, & conſucrud: Angl.lib.2.c.29-0.5.& lib, x.c. 9. in fin, c 


per | 
Meaoch de Acb.jud queſt.caf.8g.n.zz3-Parif.d.conl.29-m. 80. 


d Maſcard.de probac.concl788.0 


43-44Palzotd.Noth. & Spur. c.2471.3-& ante eo ripſcruneBaſd;-& Cyn- ind: L: filium. : 4 


De hacre,ur dere qualiber przclare Tiraquel.de leg.connub. Lege 5.ſub 


yum. 


m verd., Necer inrem- 


Sodn.conkl. 65. val. 3. Pariſcoofil, 29-vol. 2, Mcnoch.d ce{89 n.; 7. Artas 


nicn in hacregno Angliz vulgd credicur, ſenes etian plus qu3m oRogenarios, hac poreRate non elſe - 
peairysorbatos, corumgqus liberi communitericouanur Iegitimi, 
ho: 4.ppcd:mento 2on.cbiiote, 


& proinde ſucceduar iis ac 5£1iqui, 


IS- 


Fs Of the forms of Teftament s. 


is that contrary, where I ſaid before, thatby the Laws 


of this Realm, if a mantake to Wife a ſingle Woman 


great with Childe by another man, then he which mar- 


ried her ſhall be the Father of the- Childe , albeir ſhe 


were delivered the next day after the marriage folem-  - 


nized: For there it is poſſible for the Husband to have 
begotten the Childe ; here impoſhibles, Now the Law 
doth often preſuppolſe or allow that for true, which is 
falſe , becauſe it may be true *: but the Law doth 
never preſuppoſe or feign that thing to be, which is 
_- impoſſible foto be, for that were unreaſonable, and 
againſt nature which direReth art, * Again, in that 
caſe he is worthily the father of anothers baſtard, be- 
cauſe he when he is-free, yet willingly taketh her 
with all her faults, whom he knoweth to be anothers 
Whore: But here an honeſt man is greatly beguiled 
by her to whom he is already tyed, and therefore leſſe 
worthy to be farther afflited*. But is it not manifeſt, 
that many have ſucceeded in the inheritance as lawfull 
and naturall Children of thoſe perſons, who neither 
were principall,neither acceſlary, nor any way privie to 
the begetting either of a leg or anarm, no not ſo much 
as of the little finger of that ifſue 2 Indeed no maryell : 
when there is not due proof of impoſſibility!, the de. 
fet is not in Law, but in proof ®, which proof is fai 
to be the chariot , wherein the Judge doth ride rowards 
his ſentence ® ; Or howſocver ſuch iffue is admitted to 
the ſucceſſion by interpretation of the Laws of this 
Realm ®: Yet when the Teſtator ſpeaketh of iſſue , 
it is not likely that he did 'mean- of ſuch-ifſue, which 
is nor aſwell naturall as lawfullez which meaning of the 


us generare ne 
Attamen probara hac imporenris, cadem runc 
Tirtii. ff. de refta. utel. - mM 
aduiccicur probata gignendi impotenria, fi Bratcno fidem 


us maner hinc,acinds ratio. 


alirer ab alio geairum, pro wariri filio judieandun fore cenſer, quam 6 preſumi poſlir, eur 
gigni poruidle, - p Mantic- de conjeR.ulr,yol.l.1 1.rir.8.n-2.per Lake.de 4 VE ZUAtis, , 
Teſta. 


X 4 


cur: quzſ> 


n Mantic. de conje&. uſt. vol. lib.4. tic. 11-1. 43+ 
ou bd He. emis in fin, ubinon 


g d.L 6ſium,quoeti$ 
rendir Bracto- 
An- 


nus 

non minas peri- 
ts, quam antiquus 
ſcript reliquir. Legi- 
timus(inquirJer heres 
judicabitur, naſcicur 
ab uxore, dum tamen 
_ potuit pf 

um 
geauifſe, 
-f rages cms alii, in 
© dou. cop.lie. 
= apo 
I, +. GO” ; 
i Bur. in d.L.fiis qui, 
Ne as 
p*in h 

k Aﬀicioal tons 
c& infli Bar. in 
L-2.ﬀ; 
Bald. 


de nop.op,nun, 
faid mag te dee 


ſub. 

1 Nam ci par wili- 
ectin utroque caſy ra. 
— 


rendum ft 
ne habeatur pro pa-, 
SIS 

MOre 
cs 67 os 


t> Quodfidixeris difficilids probari generandi imporentiaw, quam abſeatiam : 


_ wp L.duoſunc 
© Immonon 


, —_ Feſtator asid orher cates; fo in this alfo ought ro/be ob... 
q L.inconditionibus ſegyed 9, FEY A ? ©4pf ; is 
#.qe.cond. & dem! Divers orher limitations © there be of this former 
Jews: $ dſponar. in rule, ſhewing that the Childe is not to be aſcribed to the 
Auth. de nup- D<- FJushand; bur to the adulterer: namely, when the Wife 
conl. 399. re eſt & doth make an clopement from her Hasband*, and dorh 
r Quas videre Cit © : wy , . 
pud Gabr.tib-r. com. a[rogether cohabit with the adulteter, and eſpecially if 
cond.14 Mafeard.de 11, 1 ifothe Childe be born blinde, or lame, orbelike 
Pocket baſtardy- umeoithe: adulterer ; for then: it doth ſeein that the 2- 
p.4 Alc. de prafuw- gy'rerer ſhall be judged to be the Childes Father , nn- 
regs Pre co: 37 lcfic it be proved that the Husband had free and often 
34.v0l.z. Maſcard.de acceſſe unto the Mother : but becauſe I doubt of the 
probac. conck798.n. . hof theſe limitations, I dare not deliverthem for 
" currant : Nevertheleſſe in. Teftaments, the Will and 
meaning of the Teſtator is to be regarded , and fo the 
Husband isto be jadged to have had iflue , or not to 
u Mantic.ubi ſupr2- haye had ifſue accordingly®. Whatifthe wife be married 
to Ca toanother Husband very ſhortly after the death of her 
_— former Husband, and after her ſecond martiage be de- 
livered of a Childe, whoſe iflue ſhall this be, the for- 
mer or the fecond Hosbands* If the Wife were grear, 
or apparantly with Childe at the death of her former 
x DD.in L- Gallus. FT ghand, then there is no-queſtion, butthat the ifſte 
Ede bob: iO be afcribed tothe former Husband®.. But if ſhe” 
boſterdy. Kixchio, in were notapparantly with Childe, ſo that by poſſibility 
rirdeſcem-i9.1 3 of narnec, it might be the Childe,eitherofthe former or- 
TOE Salk in, the: ſecond Husband, for that perhaps ſhe is-delivered 
G4llus- #. delid. & ywithmeight or nine moneths after the death of her for- 
ane ea mer Husband ;: yet not before the ſeventh moneth next. 
ia fin. after her: ſecond marriage , then the queſtion is much: 
ac pogaze. Ore doubtiull?: wherein how many heads, ſo many 
videre cxpiar, legar- WItS 5: how many men, ſo many mindes ; and no man 
faſ.ind. L. Gallus which hath not fomewhat to ſay, aswell for the defence 
ye of his. own-opinion;as forthe confutation- of the contra- 
quam haber in E-1.. ry, But] wilt not trouble you with their tedious diſpu- 


Tabu, | tations*, 1 will briefly repeat their, opinions touching 


< #7 IM SATR4* 29 = : Fs. 0% * b 


- <>. '* ; 
i» 


0 SVEEIETE 
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—— CLAD "VA, Red 4 wh tos, 


Of the forms of Teftaniturs. 


this queſtion: Some therefore ag hold, that the fore 


Others that both <. , als ett; 


to be deemed the Father of 


mer Husband oughtto be adjudoeed the 
that the ſecond | any CY - 
thers again, that neither is 
the iſac. Some ſay that the Mother 
which, of them is the Farher:: and fome {@ 
the Childe,to elect and chule,*whether 


deemed the Father, by whom the Chil 
the greater benefits : Andothers, that 
Facher, unto whom the 
completion, and proportion of body: 
i: ro the diſcretion of the circumſped Judge 
tycd to any one opinion alone. bu 


theadvife of Phyſicians, Midwives, 
as be skilfult in 
verlie®, Finally, by 


the Laws of this 
In Caſes of ſucceſf 


caule it being certain, that the 


band and the 
beootren before, it were very h 
adjudge him to 


be another mans Childe; rather than 
the ſecond Husb 


ands , who by. pofſibili 
may be-his Father =: ; hem 


ed, that he adventured fo 
Widow ®: | 

When the iſue is borh natarall. aug t 
ejeth before the: Fathev :- Fn this caſe 
to dye-withont ifſue®, And therefo 


T2 


7 ,.0r to-whon: any thing is bequeathed upon fol-r08. | ; 
dye withour iſſue , may in g. = 


condnion » i the Teſtator 


. deftar, hom. ff. 0: L.exſrRo. s figuis 
woffnurizne derulg.Srpupil us. My, d 


iSto be credited®, Thobog fo - A tp 
© lay that it is in + 9. IavinLy 

viether of them he will molindL Gala * ; 

for his Father :. Others-are of this minde,that he ſhall be < 4 


ogcl. ia I. duc, 
de may receive F< lahrns 


who isnot & 
—_— and probability of circumſtances (together-wich 
v 


Altrologiet) is to decide the 
Realm, at eaſt 
10n of Land, it ſeemeth that the ſe- 
cond Husband ſhall be the Father of this Childe!: be. 
Childe is born durin 

the marrying and cohabitation betwixt the ſecond Huſe | 

Mother, an4 uncertain whether he were bn 
d atid dangerons to 


ty of nature, 
, 20d to whom it is to þ 


foot upen anther mans 5 


| tem. xd Trebel.Banintbercd-rodt 
ntic. fc conjeQ.ule, yol.lib. x 1.tit,6.0.3. 


ey 


and e tentia fertile titre.” 
_ Coral. Wannorac, _ 
Arreftun ; 


ac- de Bckii, in d; 
AIC. 

>: e Alciar, d; preſua;p, 
VE 37.0.1 SeperL.ctiam;. 
: de probac. 

t Alexia d L.Galiug,. 


COntro- 


8 Dcc. in c. per tuas 
dE PIO. Extra, ll... 
verl. 4. | 


nuntur medicis. 

k B:r. in d.L. Gallus, 
£42ju8 opinio & vetior: 
& crebrior, & ttjor 


e impu- cfle dicicur , 


no Anto, Vac. Mikypg.. 


this. 


» 


| The fourth part. 


d. $ f.quis 2c 
- Pe i LLbereds 
| busZaſind L.inſub- 
ficutione Mantic mn 
4.tit,6 Graf, Theſaur 
cow. op. $ fidei com» 


milf. q 35» 


i Ia Jac.de Are. Alberic. 
de Roſa. ind.L.cx fa- 


Qo.s 


conjeRt.uſr.yol- lib.11 


tir.6.N-5, 


Cf Mantic, ubi ſupra. 
Zaſ. ind, L-in ſubſti. 
eatione. n, 15. 

t L. Ghiz. $ fiira-de 
cond. & den 6.1f. Zal. 
ind, L. in ſubſtirutio- 
ne,n,1 5, folzo. 


u d.S 6& ita, 


x Mantic. poſt.Bar 6: 
Alex.d-lib.1z. de con- 
xRa.ule. roLtit-6, 0.5 o 


 L.fiquis pregnan- 
tem. de _ L. 
jubemus. als 

_—_—_ Trobe, 
z utero, 
ftat.hem. - 

a 6. L, qui 
Mantic. de conjc&. 
ulr. vol. Jib,11.cit.6.n.g 
b Mantic.d,tic. 6.n-9. 


poſt, Bald. ind. L.qui 
utero. cl.2. 


this caſe be admitted to the Executorſhip , or obtain 
the Legacie? : for albeit the Teſtator may be ſaid to 
have had iſſue, yet can it not be denied, but that he died 
without iſſue, becauſe at the time of his death he 
had no iſſue *. Indeed þ if the Teſtator make rhee x3 
his Execcutor, or bequeath unto thee a hundred pound 
upon condition, if he ſhall have no iſſue : then if the 
Teſtator after the making of the Will had iſſue, 
although the ſame were not extant, nor living at. the 
time of the Teſtators death , it is ſufficient to exclude 


thee from the Executorſhip and Legecie*, unleſle it 


do appear that the Teſtator did mean of having 
Children at the time of the death *: which meaning is 
ſaid to appear ſometimes by this word (hen *)as when 
the Teſtator ſaith, 1f'7 have no :ſue, then I will that A.B. 
be my Executor , for this word (thes) is ſaid to ſignifi 
extremity of time, ſo that it is not ſufficient that the 
Teſtator had iſſue in the mean time®, unleſle even 
then he had iſſue when his Teſtament ſhould take 
_—_ , Which it cannot do fo long as rhe Teſtator 
veth*, 

When + the Childe is in the Mothers womb, at ſuch , 4 
time as the Teſtator dyeth, If we wou!d inthis caſe know, 
whether that man is to be judged to have dyed with- 
out iſue, we muſt conſider whether it be for the 
benefitofthe Childe, that rhe Father ſhould be accoun- 
ted to have dyed withour iffuc, or not : For howſoever 
the rule be, that he is not ſaid to die without iſſue , 
whoſe Wife is with Childe at his death 7; yet that rute . 
ought to take place when it tendeth to the benefit of 
the Childe*, not when it tendeth to the prejudice of 
the Childe, or onely benefit of another *. Wherefore, 
if the Teſtator makethee his Executor, or give thee an 
hundred pound , if he dye without iſſue, after which 
Will made, he dyeth,leaving his Wife with Childe : In 
this caſe he is reputed to dye without iflue ; and ſo thou 

| art 


16 ilue, eſpecially + if the Child were once heard to cry ©:; de fi 


-_ 


7 
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| Of the forths of Teftaments. 


art to bee admitted to. the Executorſhip , -and mayſt 


recover thy Legacy * , un'elſe it bee more beneficiall 
to the Child, thac his Father ſhould haue beene re- 
puted to have died without 4fſue : for then/thou art 
excluded®, PLIES X 

When the Child dyerh ſo ſoone' as it & borne; wee 
muſt conſider whether it were borne in due time or 
no: if it were borne in due time, ſo that by poſſibility: 


of nature it might have lived longer ( as in the ſeventh, 


ninth; orteoth moneth* ) the Father iszudged to have 


for then alſo by the Lawes of this Realme, that man 
whoſe Wife was caſed in fecſimple ,. or in fee-taile 
generall, or as Heire: in fee-taile- ſpeciall, ſhall bee 
ſaid to have had flue, and by reaſon: thereof afrer 
the deceaſe of his Wiſe, ſhall- hold the ſame: Land 
during his life-z and: ſhall bee called Tenant by the 


curteſic of England , for that it is thought that the C.4 


ſame Law is not uſed in-any other Countrey, ſaving 
onely in England *f. But + it the Child which. hee had 
by his Wife were not: heard to cry, it is thoughtthat 
hee, can1ot bee: Tenant by the curteſies. Which 
opinion , though auncient , hath beene ſtrongly en- 
countered of late, and ſhrewdly ſhaken by men of 


deepe judgement, .and reverent authority * ; and fo pog 


the ſame not being, free from contradiction , cannot: be 
utterly void of doubts : and therefore, (asitbecom- 
meth nice ) 1-doe very willingly referre the determina- 
tion thereof ,. to the l:arned and <xpert inthe udy 
and praQtiſe ofthe Lawes temporalh of this. Land. Ne- 


vertheleſſe, to. other-purpoſes and Teſtameatary ef. 


fects, determinable in-the Eccleliaſticall Courts, T ſup- 
poſe hee ſhall nor Lee reputed to have died without 
iſſue, although his Child did never cry, ſo that it 
did ſenſibly breathe or move®, for what ifthe Child 
were borne dumbei,. Therefore 1 ſay, by the civill and 
Ecclc- 


c L. jubemus $. pen, 
C. ad Ticbe ii 
Paul-de C 6 6.98 


d.L, 


eptiino .menle; 

L Gillus 
ernnnFogh 

4.C.1atcliars$ ultde 

fuis & legit, _ 
e Mantir, deconjeQ; 
ulr. vol bb, r 1-tit.6,n, 
10 Miſcard.TraR. de 
probac. verb, Natus, 
conc] 1088. ng & 10; 


inflicuend. & Sicha:d 
f' Licclero. tir. curte- 
fie fEnglctecre, .. 


& Brac: delep.& 3; 
tacr Ang. th. de- 
wy} av or 8. 
x 
yer FS.0N,'T5 = 
Firzty; 4 


1 Partum jomarutf 

gi, quibus Ggnis 
ptoberur, 'Vide-Rde. 

noch.de prefump,Jits, - 
6, praſu 5 x; 


-b IL. quoddieiur &-. 


de lib.& poſthu.L.z.& - 
in c-f;cur de howicid. 
ex'r, Maſcard, T1; 
de probae. verb; natus 
d.L.2,&3.&DD.ibid. . 


T he fourth part. 


Ecclefiaſticall Lawes concerning Teſtamentary cffes, 
the: Father ſhall not bee accounted to have dyed 
k 4L.3Cdepofttu. yichout iſſue, it the Childe did but breath , -and 
Dh abu 8: bis; though it did not, nor .could not cry , but dyed in 
chard.o.4. Maſcar. de the hands of the Midwife * ; ſor crying is not an one- 
on ade LI ly 'proofe of life!, fince it may be proved by other 
m L 6magiſter:C.de meanes, as by motion, breathing, and ſuch like =, In- 


dconduſrot?-9>7- borne alive, yet dycth before it be wholly borne >, 


quod cerrarum., hee ſhall not bee reputed to have iflue ?P. Likewiſe 
A, > lads in the other caſe, that is to ſay, when the Child is 
o Alaar. ind. L-qui not brought forth in due time, ( as perhaps before 
moreui. Cui#dd< Ti- the ſeaventh Moneth , or in the cight moneth r ) ſo. 
qeam.C.det revoc. do- thar 1t is impoſſible for the ſame to live : the Parents 


nac- verb. ſuſceperit, for and concerning Teſtamentary effeRs, ſhall not bee 
N- 132, ubi etiam diſ- 


zaripeſſir, coju-an- Child for a while after the birth did fenſibly breath 
raw caputin partu#p An move). | 


p GL. z.in find. L.qui If + the Teſtatgx, make thee his Executor, or doe 
worrui-&DD.inLL. bequeath unto theEany Legacy conditionally , if hee 


T idea Lugo. ſhall have no iſſue, and afterwards his Wite doe bring 
vicconcl. 37. &Gen, forth a Monſter, or miſhapen creature, having perad- 
doe rags > venturea head likeuntoa Dogs head, ortothe head of 
q L,2.C-depoſibu, an Aſſe, or of a Raven, or Duck,'or of ſome other beaſt 


Socin, ſen.conl. 27 5.n "= of ; a 
nd rats Of bird : ſuch Monſtrous creature , though it ſhould 


canj=Q, ulr.vol. lib.x;, 11VE (25 commoly none goe) yet it is not accounted 

- ti6.0,10,Graf:The- amongſt the Teſtators Children* - for the Law doth 

paame+”, TED not preſume thatſcreature to *have the ſoule of a man, 

7 L. norfoae. & de which hath a forme and ſhape ſo ſtrange and different 

ſar how. Olden.in from the ſhape of a man*. But if the creature brought 
cand. L. & Sichard.in | ooo 

& L-3-C.de pofthu, forth, do not vary in ſhape from aman or Woman, but 

\ Bald- in & L. non haye ſomewhat morethen God by the Ordinary courſe 

ne. Sichardiod-L.3 oc ture alloweth , AS having ſixe fingers on either 


-N.9: ; = 
t DDindL 3. C-de hand * ; or on the contrary, wanting ſome of the 
hv.&ind. L, non 


&in L.otentum.8& in © zrer ff. de verb. g Idem es "WE : 
Abies; L-quererng. > fig- Idem quoque juris eft 6 quishabcarcres teſtes. 


ordl- 


:n talis bap- accounted thereby to have had ifſue , howſoever the 


' Inftic, & lub.Malcard Jed + if the Child be borne dead ®, or being halfe 18 


"9 
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Of che for: of Taflaments, 


foot ®: ſoch- creature is not excluded, butisrobee ac. 
counted forthe Teſtators Child, What if there be du- 


plication ofnotable membtts, as to have foure armes,or. 


two heads, of diſorder inthe principall membess, as the 
face ſtanding backwards; orin the breaſt £ Inthiseaſe I 


Tudpe*. And albeit the writers ſeeme rathertochcline 


noſes much to beartribured; ro the diſcretian of the: 


to this opinion, thatthey be Monſters, and ſo.not to bee Ca ly ot 


accounted-as Children? : notwithſtanding if any Lega- * 
achel) burto the By, 7 


cy be left;/tiot by the Parents to an 


refitsby another upon condition if thepthall have iſſue + Lz 
in this calc it feemeth that it doth ts the Parents - 
thongh-the Father did: beget,, and/the- Mother bring ' 


forth '# Monſter,. when it cannot bee'imputed to their 
fault, wherefore the iſſue was Monſtrow*: > 
20 If + the Teſtator. make the Childe'in the Mothers 
wombehisExceutor, and the Mother bring forth two 
or three Children ar that'birth-,- whether are they all 
21 to be adminted Executors ? Likewiſe 4 the Teſtator be- 
queathing'to the Child in the Mothers wombe, if ir bee 


ordinary members; as having bur one hand, or. one 
| .u Bald, & Avg. in L) 


quod dicitar ff. de lib. 


& poſth 4, 


a man Child agtearer ſumme, ifa woman Child, then a - 


leſſerſamme : the Mother bringing /fortha Sonneand 
a Daughter ar one*barthen, how much.is to either * | 


” 


Theſe queſtions areelſewhereabſolved®. * 


_ 


the adminiſtration of the goods ofthe decea- 
ſed whiles the condition ofthe Executorthip 
-dependeth unaccompliſhed, 


VW hat order isto be taken concerning 


Elnfra cad, 
ſ:ab fhacm, 


: of 
- 
» . : 


1 of the remedy which creditors and Leeataries have- 


«daring the ſuſpence of the condition of the Executorſhip. 


2 Lhe firſt remedy , « to commit the adminiſtration to- 


bim that is conditionally afigned Executor. 
3 The effet? of this adminiſtration, 
| 4 What: 


—_ 


4 What if the Executor will not meddle with the ad-. 
- miniſtration or p0{[eſcion of the goods in the mean time, - 


4. xvj. 


w=FOr as much + as the nature of every honeſt 

ARE and. poſſible condition is ſuch, as it doth: 
| J 4F F&Y ſuſpend the. Execution: and cfteR. of the. , 
aL. qui COUSSRIN di poſition®, ſo that inthe meantime the 
—— ty dccccd. cannot be judged to haye 


_ >: Barry - that is- made Executor, is neither to be. received nor re- 
Theſaur, com. lled inthe meaneximeto orfrom the Executorſhip ®: 
q-52-8lupr. Tt ſhall not be amiſle to ſhew what order is to he taken, 
par tu. & de for, and concerning thepoſſcſſion and adminiftration of 
5 hered.Minfin, the goods of thedeceaſed, and what remedy the credi. 
w——_ _ & tors and Legataries have, for the obtaining of their 
debts and Legacies, which are due preſently, after 
the death. of the Teſtator, whiles.the condition of the 
© Quod autew jure Executorſhip.depengeth* : For it ſeemeth not onely 
civil non paſſunt le- ;nconyenient but unjuſt alſo, that they, eſpecially the 
gar one Iofic enten® Creditors * ſhauld. be remedileſſe.all that while , du- 
nis, at in qua tota vis ring-the ſnſpence Or expectation the one end 
1s. ey the condition, untill that be performed by the Execator, 

, prout alizs which perhaps would not, nor could notbe effeed in 

; Plenits diximuginft. ſeayen yeares. 
pare. es enim -- The--firſt- +, remedy therefore is this, conſidering 2 


d | | 
de damno vitaodo: that hee which maketh gn Executor conditionally , 


b. 


Legitarii avrew de 2550) Lee judged to have died inteſtate; the condi- 
Tuan, I: tion depending, or ſolong as the Teſtament may take 
ſciaus. $ 6 iyre's= effect*, and ſo the adminiſtration! of thegoods cannot 
_—T SLE & bee committed according to, the, Statutes of this 
en ind Reilme: which provide onely I that caſe, where a 
man dieth inteſtate, or where the Executor doth re- 

7 forg ppmareyh fuleto prove the Teſtament*, It is provided by the 
"* þ Civil and Ecclefiaſticall Lawes, that it ſhall be _— 


full for i to commit oe dmi | 
reg of the goods of the deceaſed, to him Naan 
aan, Executor,, _—_ for and during ſo long timeas - 
the condition dependerh, ang js not exrant,or elſe des. 
, ficientsi By + vertue of which adminiſtratioh,or 

of 'pollefſion, the ſaid xg, may. enter to ja la, go wo yy ans Gy 
goods, and. may adminiſter and ſell Re ©: ioficuend, 

fas rxfying of the debts. 5 4s by the Tedacores At 


meat of his Legacies ſimply. bequeathed , ;and may 
convented by them if Fe make delayes during the: uw, tawea þ 


time ei pages b. And L Warrants the EE be. var , 
erformed or extant, thenma tain the goods us legs 
b the deceaſed my uaxar A the: Will if but if the gy” 
condition be her .or deficient, rhen ought he to tuicaw 
make reſtitution to the next of kin to the deceaſed, or to aliqui 
thoſc that ſhall have adminiſtration of his goods k; For 
by breach ox defe of the condition, the.deceaſed is re- 
puted to have dycd inteſtate, or as he had never made * 
Executa, , A epbe the former Sr, is njibeg 3nd 


> whether the performance of the, ſa ; þ Lene 
a 4 == i ST Tt per” ee} 
oy a condition as he, Ks perform, then may m'd.L{ quis inftine; 
the xconplims aſhgn unto ; Cay a. Dt LJarN' Sent... Jt I CIEEREEY 
the acco i RE ent theteof.*, ; ohh, be: Df fk a d&.6qvic<r1&s 
XEcutor not perform. the. {; E Tam, 3.35 Fopute o Forcaſſe x00. dies 
inged or  dckoiemF; and fo, rome imepmm@” 
= be commired according, to-the Ta, .in _ s nan. 
e,.as of one: dying inteſtate 1; An c = | 
ſhall be excluded;if he de ot pprgs, his.de = b ior IT FI - hy. 
the adminiſtrators do m Butif q Sear-H.8-a0.25-.06 
the * OO nds Will þ 44x as dmini- i. * Baldallndss 
tion - 
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caſes edit, Anno Do- 
, winir59 


g.Tit. Ado 
þ 183.01 
7 - "M3 
apiam ab inte- 
aro deceffifle , quam 
condiro Teſtawento 
communis on 77 re- 
cepts co 1( ma- 
xime quia faQum non 
ſamitur,) poke 
Dicer Froncif. Man- 
ric.de conjeR.ult. vol. 
Þb.2.cit.x-1-3.& 4. 
g L+Vcriusff. de pro- 
__ we 
10 L.abridgwentdez 
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ſtration 'to' ſome other without he Hogs ttofSknow- 
ledoe ; or without appointing to hitn.a competent time 
for the accompliſhment of the condirion = aig in 
the Will, 'upon the which he is made Executor”, which 
condition hee was willing to kaye perforined'ar rhe 
firſt, andafterwards doth performe the fame, and rhen 
proveth the Will. In this caſe the Committeeof the 
Ordinary.thart is to ſay, the a&miniſtrator is indittiger to 
be ſued by the Extcutor in an aRionof treſpafſe's, un- 
lefſe the Executor did refuſe before 7 : Or unleſſe the 
Teſtament were ſo ſecretly kept,that the Ordinary was 


' tenorant thereof, which ignorance is rather to bee in- 


rended in the Ordinary, not onely becauſe ir isa mat- 
ter in fa@®, but alſo of another mans, the knowledge 
whereof is not preſumed 9, Moreover, it ſcemeth that 
where there is 7'Teſtartent, 'therethe aftion againſt the 
adminiftratorſhall beabated, where there be Executers 
able and willing to undergoe the Executorſhip, albeit 
as yet they have not proved the Teftament :o. If the 
condition conſiſt not in the power of the Executor, then 
may the Otdinary at the'pericion ot the creditors, ap- 
point a time to the Executor to undertake the admi- 
tiſtration and poſlcfſion of the goods, during 'which 
time, if he refuſe or negle& toundertake the ſame ad- 


_ miniſtration 3 then may the Ordinary commir'the ſame 


f 4.51. &DDbld- 


” 


to ſuch as haye' intereſt, untilf ſuch time as the condi- 
tion be eicher extant or deficient** Either elſe the Or- 
dinary may take alctter 4d colligendum bona defuni7; : to 
ſome other perfonthen the Exccutor.' But here the Or- 
dinary had need to take good heed: Forthis isadange! 
rous courſe to himſelfe, becauſe that perfon which hath 
. a letter ad colligendum,not being admuniſtrator, the adti- 
ons which otherwiſe might bee brought againſt the ad- 
miniftrator,doe now lye againſt the' Ordinary, aſwell as 
if he rook the goods into his own hands, or by the hands 
of any of his ſervants by his appointment or commande- 
mem 
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meng.'* 7 Sarwar if he hea ad colliean. rr Fon : —— 
dup, bath alſo hs ON linarpco ſell fuck, 7-2, owed 
goods of ihe decualed, = | | 


874 1108 ap 


Co ks 9s eat 


trons pong: age ke Loken that « ae ihe Or. 


dinary may grant authority' 4d col 
yet hee cannot grant authority aa 


fans, ctiam_peritire >, And fo denote beg = 


' WIO wioever tho 
wiſe have periſhed '3. 


'Of the | making of an Ge p00, 0 7 Tom On | 
certaine time, : > | 6. PE 


x An Execator may be ordainded, either for « time, or © + = 0-H 

$2 time. + 212 
2 The Ordinary: may commit adminifration untill there _ 

be an Executor,or after the Exgeuterſbip is ended; 1, ©, © 
: 3 Whether # man. may dio parth late, and. parth in bo RE 
zeffate. E: 

| - 4 whether hee is ſaid to dia partly reftate, and partly 

SntePate » which army an Exeoratyesle, or from om LEON F 
uncertgine tine: . . * 

-5 4 Legacy may be given 19,07 from 6 ceridine tine, or _— 
20,07 from am ancertarne time, | _— 

. 6 That Legaay 35 wot. manfmiſritl, wich is grun from 2 

| Rr open bus "met. about the. queſtion. 

at wcertaruty -" 
Shathas Oe the queen when? TT 1h VE 
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T he fourth part. 


8 what if the uncertainty be not joyned' io ſubFance of 
the Legacy, but to the-Execution. 
:  - 9 The Legacy is not tranſmiſsible, when the queſtion ic 
| only when,. not whether. - | 
x6 The Teftator may make that tranſmiſsible , which 
atherwiſe is not tranſmiſsible. Fo 
11 Fhether that Eegacy be tranſmiſs:ble, which is geven 
after a certaine age. | | 6s, 
12 D#ference whether the Legacy be- joyned to-the-ſub- 
france, or to the Execution of the diſpoſition. 
x3 Certaine caſes wherein a Legacy is tranſmiſsible , aL 
beit theage be joynedto the ſulfiance of the Legacy, 


| | $. XVit. 

8 Dbeit + by the Civill Law, Heres the Heire ; 
" cannot bee inſtituted, either from a cer- 
tainetime, or untill a certaine time ?, leaſt 
the deceaſed might ſecmeto die, partly 
TF= teftate,and partly inteſtate ®: yet where- 
-  &. Inv nol an Executor is ordained, "nar" Hewes the Executor bee 
= rh rhuatan gra quaſi Heres, at leaſt by the Lawes ofthis Realme, hee 
- Porciwing &unum Bay bee appointed either from a certainetime,or untill 
_  Jnfdehared.infti- 4 corainetime 4, For example, the Teſtator maketh. 
* - e Siprai-par.5 3.n, thee his Executor after the expiration of five yeeres 
+ %9.Haddon-de refor. next "Py cnnth. orhe doth md Ro _— 
© DoR&Stud lib u.c. Or, forandduring hve yeeres next after Þts death: I his 
2 nr Trade Roe affipnation is lawfall bake Lawes ofthis Realme <.: And 
ang lid-t<s, . the Ordinary may commit the adminiſtration of the 2. 

© EXecHil vt 720 90 goods of the deceaſedto the next of kinne in the meane 
_ IIS. bs col time, during which time, the a& of the Adminiſtrator is 
E:>@ Brook, wbi ſupra and cannot bee avaided-by. the Exccutor after- 
> iPlowd.incaſuinees Wards *; for in the meane time he dyeth-inteſtate : And 
 Urbir.&Fox likewiſe hee-may commit the adminiftration: of the 
| goods of the deceaſed unadminifired -by thee, after the 
E - expiration of the time of thy Executorſhip, where thou 
= or appointed Executor but for a time, For afterthe 
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tearmebe expired, hee is ſaid robee inreſtares. 


CN. 454 
3 andpartly inteſtate, that is true where the firiftneſſe:of cro.Franc.in 


the Civill law is obſerved bz Bur where the: Teſtator Pp"rane*s _— k 
ai eerant wr _ F crefiS.Cognol age; 
reaſon of legall priviledge, as in mil:tary Teftaments i, Can LLC4ef : = (6 
| - ©7 croſan.Eccle. Hyero. 
cuſtome of the place, where the Teſtator abigeth 1, as ity Franciin d. L. jus no« . © | 


is nottyed to ſuch ſiri& obſervance , whether it beby 


and in Teftaments-«d pias cauſas &, or whether it bee-by 
England, where we injoy all immunity, nor be tyed ro-ffum-in fin. 
a obſervance 'in making of Teftaments, than Ty cer 
that which is jeris gentirm.®; in theſe caſes and: places, Supra r. parr.$.to, 
2 man die partly teſtate, and partly inteſtate n; 


4 


i1b,3. C7 
from oruntillan uncertaine- time, as from or untill the ** near 
death or Marriage of his Some: this aſfignation is good oo. ubiradidic 20 
and ſufficient, even by the Civill Law 9; neither -is/ the fas, in quibuspo- 
Teftator in this caſe ſaid to die partly teſtate, andpartly - Saks Foun 
inteſtate P: for an uncertaintime is ina ko'4 COM propare inteſtatas. 
dition 9, which if it come to paſſe, and be:exrant, rhe ? in Nga f.de 
Teſtator is reputed to have died wholly teſtate r. :-for & neumeod.cir.C.glolf 
condition purified had reference backward, and is uti»\in $.beres,tnftic.de 
derſtood'as if it had'beenaccompliſhed immediately 7p tinvimen.Grafl, 
upon the death ofthe Teſtatorſ; neithercan the Teſta» lſticurio: 20a. 
tor be ſaid to die inteſtate, inthe meane time before the panes. "ce in de 


event, or whiles the conditiondependeth in expeQati» ny 3 dies incerrus if, © 


on*, Yetin a Legacy, the Condition: purified hath'not 4s cond, & demon, 
ion backward;to the death of the Teſtatoras rhough 1#finE-ficuilegerur 
relation backward.to thedeathof the Teſtatoras though 5s. ne 
it had beene then accompliſhed, but only to the time of obferyar.tib. 18. c. t 
the exiſtence or performance of the condition 14, And 7: bes. quando: 
therefore the fruits and profits which ariſe our of the 70.5; acaurnne 
Legacy in'the' meane time, are not due to the Legata: E-jus noftrumdereg, 
ry *5; eſpecially when as the condition is arbitrary or Ne aud dicieny. de 
fuch as is inthe power of the Legatary to performe the mil. teſtom.[-hares. 
; * +> quandorun ac» 

quir. hred, . Minſing, in $. hzres. Inftit, de-hzred. inftituend, Tiraquel. de rerrath.S.r, I 37. 
: Minſing.ind.g. hzres.ng. T4  Barlaf, &alii in L; & flusfamdeverb.oblig. £L:quz 


leg1af.de regliur.& ibid Decs& HieroFrane,. 15; Vide Bald.iq ns 4] quia,C-com.de Lege, = 
me | 


Y 2 


=- 


| gBrook, Abridg-tis © * 
Where t it 1s ſaid that amancannot die partly eſtate, j,nec.Camnolantie. 
| in&L jus 
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_ - in 116 'wqui fameat his 6. Burt if the-conditios be. ! | 
| Ha * ax become deficient, then is- the: Teſtator to- ds _ 
WE - judged:, to have dyed alwayes: inteſtate; and nor from : 
br” CHyen.Fancin 4. the tine of the breach; of "or defe of the condition. ' 
bp RES: which is the cauſe whereſare iv conduionall 2 

+” -” tions, the adminiſtration eannor'be commited; r6 the 
£ next ofkinne: ab-in caſe ofone dying inteſtate, Talong 
ES "a the condition i is ſulpences as hath beene before 
= And; here f note, that 23-an Executor may 'bee 7 2p- $ 
_ { an from a _ rime, os _ {rg time : 
EE 2: Le ta bequea Et FOI 2 cerramne 

x , Graff, Theſaur, le cemndey dab, And albeir where t a & 
__— 5: gun acy i given from, or afterzcertainetime, the I 

WE > tary dying i in the meane whil-,, before the time bee 
7 ha come, the Execyrors or Adminiſtrators of that Legatas 
K-- jt (#, quinde dies ty may [demand and recover the Legacy, aftexthe ay is 
F- Ee defirces? a wen 25 might the Legarary:himſelfe- tfhe had lived y = 
"geil; $59.52, Wleſſe the ——_—_— the: Teſtator be contrary ?, os 
bp PE wionibus unlefle ithee ſuch: a thing ascannotbe'trapſinittedro the 

22 Þ tt « conjea, 


done. EEQUTOL, 25 perſonal Gviee a Yet tifthe Legacy be 
oh; 11,zir. 20, Fivenafter:an uncertaine time (forſoalſo it is. lawful for 
MH. vi ®invrin. &, OE Tieftator to doe Þ) the Legararydyin in the'meano 
Ciala ces, While, the Executorsor Adiminiſirators of the Legarary 
| deceaſed,:cannot demdnd+the ſame, bur are urtcrly ex- 
CI LE ems, Cluded © : and: that -t not onely: when; it is uncercaine g 
GTiio. f, Quando Fhether it ſhall happen 4, bur'alſd when-it js utcertaine 
- 3-70: MHOMA wher: it ſhall: happen ©: for etample;; the Teſtator gi- 
Tefaorc, Veth thee an hundred pound when his daughter ſhall 
wwiſ.ceft. bee married: This is uncertaine whether * it ſhall hap- 
UT cn quando yen at allor no: 0Þthe Teſtator giveth thee-an hundred 
Grefd.q, pound when his ſonne fhall die * This is uncerraine 
Ft Fre |, when g it ſhall happen, gor' whether it ſhall happen; 
+; Af pc Nr for it is certaine wee muſt all die. In both which caſes, 
b | HT if chou die before the day be come, that is to fay, before 
iS 7A ey Saniages ofthe Teſtators » Daughter, ordeatb "aa i 
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tion : or whether the Teſtator ſay, 1 give t FIN 
Hd Soba 26d ovll that rhe Vick 

bd ewe 'Sonnie dicth 


die ox "it is Foto le Bren 
depoſition 1. For as well in the one caſt as in the JN 
ifehe Legatary die before the rene Bow the Nos | 1====z I 
ow ter,ot Paley Teſtarvts his, pe i nyo | 
ti Mm or,ita [7-8 
| Biif iffvery tturk Cade one wy ' nEater ihto Groban 
the tabtfe ) the time of atiochers death is hot The 5p aun. curtbl 
is <6 
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certiine, in teſpr& pf the queſtion vhz» A 
ſorgtelpert of Fins LL Ee 
MY rot Fe eh: 7 1L,%ar. PauldeCat 
(whetefore the L 
forme afcerth cath of 
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that tak Tha fey" 7 ifeof thi 
9 For f if the queſtion be onely When Fetirne 
Fete and not »beth+7 it may happen daring heli 


ek ai thy Qofrranſmailici 
faid to r ot 6 Of FTP 
- . the Front ab biindjed pound, to. ng 
the aybefor thy death + hep. the 6neetraint 
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certainty be joyned ta the, ſabL 
: pr EherevFrlicer L $29 <tr UNALEAP und.t gazbs Je es G 
| ,the.Executig 


in-iNius ESO 'Ex« 
Br atiovgrpri ©) es ; ghethcean und red pound, owl fete 


nero $5 Ah6e ITE. 4 Lag © dearht 4 
fubftamiix:ramEcum 


ry:Hoilluegis firge- - . Wherefore, where. it 15.12 id Loh yrs SEES is 


neraliz,8rinurroque Slvenaite: an ungertaine time, if i EIr8Y o die inthe 
cxn milicer}, 8emPe* mezne while , his EXecutors. C Fel atOrs- Are'ex- 
quiadics non pote 


dere vivente Cluded. from demanding the ſame Le 2Cy > albeit the 
kerngr eget uncertainty bee abont this,queſtion whev : : tharconelus 


£ erunicum Exem.- 2 


pe fion hath divers Limitations. , The 6rlt Limyatiog he 
{0-77 gre ren reſrannt 1n, pre Al I; hee: pncertaine. whether: the 
«oy magh > nooner fatwe ſhall. happen. during, the life.time of the-Lega- 
= Nee. raty:. otherwiſe, if it m needs happen during the Life 
vac c-ulaſinL evi of the Legatary,.: then the F XEQULO MUERTE. iſtratacs 
par wwe pay des: "of the Legatary,are cluded, although it be-utcer- 
ed, lherexmensf. Mine RR it ſhall. nr ppen*.-: anot s 1mitaticon is 
eccond.& demon; \yhen + it is the meaning « et the Teſtator,, t ths Exe- 10- | 
._cutots or Aa [bp Bs Lega ta pfalth ve the 


Fry | Wa potvithſtand $a oth Tin 

& 14g the meane time z far;t No ge time 
4-1; doth'not make the ho tion. br Eng ythnrs the 
vLincondivionitus Teftator may if he will, make that traoſiniſſible,! which 


F.de cond: demon, ©: herwiſe is untranſmi ible, 1g Bart! 
vole ore Ann. © What t if the Teſtator doth boquig hk ſome Legacy, IL; 
vaſqde ſuccel. pro-- when the Legatary or ſome-other perſon hath accom- 
x lib,3<<29-0.15+ pliſhed 4 Certain? age, whether (if the Legatary, or that. 
a0ch: equiberrims Other perſ0n. die before that age) way the Executors, of 
Ge-pfi yalg. deſue- Adminiſtrators. ofthe Legatary obraine the Legacy #f 
akin, el a3 This queſtion I fuppoſe is thus tobe anſwered, Ks 
D.inEfieui.S hoc" If f thetimebe joyned to the ſuf ance.of the Le- 12. 
7 L6Thioi: Quan gacy,then the Executors qr Adminiſtrators of the Le- 
&>tiesteg.cedd 1.6 gatary deceaſed before the accompliſhment. of that age, 
evi. $hoc urem, d& arewithout hope of obtaining the Legacy?.; Forcxam- 
ts ie ple; the Teſtator doth givethee an hundred pound,' +4 


0 cc 


L4 


thou fulebeof the age ofone and venty 
 eannorobraimbe tondred pound” except 
13 feswberofthefirſt } caſe isgwhertrelation'is made 
age of the Executor, who is charged with the pa 
of the Legacy, and/not tothe age of the Legatary, or 


* 
£ 


of aty third/perfon'®: For'example, the Teſtator doth 
willor charge his Exccutor to pay unto'theean hundred: 
pound, when he ſhall be of the age of oneand twenty 
yeares, beforewhich time the Executor dyeth, In this. 


# 


caſe (by the opinion of divers >) thou mayeſt 
thy Legacie againſt the Executor of that Execi 
ing at ſuch timeasthe former Exccutor, if he had lived, 
ſhould have accompliſhed the age prefcribed in the 
Teſtament: The reaſon is, becauſe the Teſtator-is pre- 
ſumed'to beare greater love to his owne Executor, on 
whom. be Harth beſtowed the refidue of his goods, than 
tothe Executors Executor, whom peradventure he did 
not know ©: Wherefore ſeeing the Teſtator charged'his 
owne Executor whom he more loved; the rather then is 
he preſumed to charge his Executors Executor whom 
he leſle loved d. H itifthe Teſtatorcharge his Exe- 
cutor with the payment of the Legacy by this word #f,as 
if the Teſtator command his Executor to pay unto thee 


an hundred pound, if he ſhallaccompliſh the age of one* 


and twenty yeares: Here the Legacie-is conditionall, 
and therefore .if the Executor die in the meane while, 
9the Legacie dieth together with the Executor ©. And 
ſoit. is.if the Exccutor be charged with paymentof the 
I egacieafter he be of ſuchage ': Nay more ( contrary 
to thatwhich is ſaid before ) although the Teſtatordve 
charge his Executor with the payment of the Legacic 
by this word wbez, as inthe Grit example,.even there al 
ſo by the received opinion of the more part, the Lega- 
cie is concluded: to-be-conditionall 3: and therefore if 
the Executor die beforethat age, the Legacie cannotbe 
2 recovered 
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d: ſtar. lib, 

f L.fidei commiſſaria 
cl, 1.5 ctiam.ff. de fi- 
de commiſ:l.b. &Bare 
cum Payl,de Caſtr. 
&Lancel Dec.in'd.$ 
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g Dyn. Sal, Imot,” * 
Raph.'Cuina. Alex, 
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b L. Ry oY K-55: s given 4f/er- his: Execator 

ie tnyrm 619 ge &-1yc2;a0: 900 for albeit this word 
c2d.rol. Fe An Loport, oxoen; i wit io9-of time - : 
_ Mix & ali ke: yERE tis word when \, 7 oy they al raat inmak ng 

h Ira contra Bar, ſen- the de paſtion conditiona]! for that 15 Foe aswell by 


wmSali- mol. Akx. the ward w bey. , as by the word after, /Whar if the 


- &lalLacModer,ind. 


\ choc autem, Exceutar being charged with the payment of the Le- 
| [1 Bacy- when, os after be have accompliſhed 2 certaine 
ge, the L Fay himſelfe doe dic, the Exocutor Rill 
—_ #6, 4 r yy we, Executors or Adminiſtrators 
of the p cgatary deceaſed recover the thing bequeathed 
E: | of the — thea living, after he have ac 
| iPakdeColic.ind. the age limited-in the Teſtament ?. It ſeemeth that be. 
| Shocoltinie®4 may 1, becauſe the condition is bete extant ::nomrith- 
» Lounic.$.Gn.auts ſanding, becauſe it, iSconeluded thatthe Legacy in this. 


* . CdecadolLine- cafe js conditional, therefore howſoever the condition: 
cidit, f, de cond, & 


Ho doe afterwards come to peſle, yet was the Legacy ex- 
» Nam ciim prfu- tinguiſhed by the dearh of the Legatary, the condition 
alige igo 125%: then depending®,and facannor be recoveredbyhis Exe- 
« a7 Ang cutars or Adminiſtrators , ualeſle-it be = (for it" 
OS: is got preſumed « that the Teſtator did meane the 
urtur qu3ddabir Y COnTraly 2. 
AntoBariodtbor The ſecond cafe is in favour of lieny or freedome 
tas from þ 'Þ : For example, the Teftator dothma- 
f.dc cond. & demon, DUM bis villaine, when his Sonne ſhall attaine the age 
Nene. de conj&. of GE twenty yeares. In which cafe albeit his Son 
F4 i Bax In. So dee not-attaine tO that age, yet ſhall the villaine be 
auem in fin. free, at fuch time as he have attained unto: that 
> Sms 6 age, if he had lived 4. 
2#Þ.L.fiiraſcrizum — The third caſe is, when any Legacy is left ro ſome 
&DD.ind.S.hocau- godly joſh, for _ hb nee Legacy may be recovered, 
K . notwi ading t cath Of that perſon, to whoſe a 
KER On. the Teſtator maderelationr. og = 
mg ve + rept The fourth caſe is, when the time tendeth to the di. 
izz wedis, — fOlutionof the Legacy: Eor example, the Teſtatordoth 
. £e. 


aataino the | 
time as the Teſtators Sonne ſhould have attained ro | 
de ufufrut.Bald.inds- . 
L.fi cui. f, deleg.1,. 7 
hy Many endapeh 
g . 


” *, 
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give:thee ten pound yearely,- untill his Sanne doe at- 
taine tothe ape of one and twenty yeares: In whicly 
cafe; if his Sange dic: in the meane. time, thou-maif 
acy of ten [pound yearely, untill ſuch 
that- age, beter enero - 
tweney pound to: 4... tobe paid in yeares. aftes 
EE 
.cgatary Oieth a re yeares be expired: 
| hon in this caſe the SO or Adminiſtrmors of = 
Legatary » / May recover the money bequea , or 10 
much thereof 23 is behinde or unpayed 7: 

. Thefifth caſe iswhen it isthe will and meaning of the 
Teſtator, thatthe Legacy ſhould be tranfmitted ©; 

. - But if the timeof the age be nat joyned tothe ſub- 
faxceoh the Legacy, but'to the execatron or performance 
of the ſame: then the Legatarydying in rhe meane rime, 
his Executors or Adminidrators = recoverthe ſame 
whenthe time is expired, wherein the Lepatary; if he had 
lived, ſhontd'have iſhed that age «. For example, 
the Teftaror doth bequeathro 4.23..2 hundred pound, 
which he willeth ſhall be payed , when he ſhall accom- 
pliſh the age of one and twenty yeares. After the death 
ofthe Ti r py alſo-dieth, before _— 
accompliſhed the age of one andtwenty yeares. | lit thi 
caſe the Ragpbinre or Adminſtrators # prone deceaſed 
Legarary may recover the fame, when the time is ac- 
C liſhed, Shereinthe faid 4.3. if he had beene then: 
living , might bave recoveredthe fame*®.. VWhar if the 
Teftator bequeath to a young Maid an hundred 


. þ © 
for and toward her marriage, and ſhe dieth before ſhe 


be married), whether in rhis caſe may the Executors or 
Adminiſtrators of the Legataty , recover the Legacy 
againſtthe Executors of the Teſtator deceaſed, yea 


nO > The deciding of this doubrdoth chiefly deperid: 


vpon the Teſtarors meaning, which if it may appeare,, 
| avs Ms F the: 


lihe3. $29. 0-3, 


17 Brooks caſen.50, * 
Fulbeck. paraler. [o- 


part, fol.qz. b, quame 
vis iſta limitario proe 


priZnon et Ghcrgs- 


Ja prxdifta, quia 
rempus adjicitur ex» 
ecurieni legati, non. 
ſubſtan'iz. Vide ad- 
dic.ad Specyl. tit. de 
fruQtib.& interefle $, 
I,N.g _ 

t Bar. ind.L. fi cui $, 
hoc autEin fin, Ba:d. 


in cand, L. &nL. 
Sejus. ad Trebel. if, * 


Paul. de Caſtrenf. in 
d LaambiguirarEn> 
1 Bar. &aliiind.$- 


or- 


= FA 
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© The fourth part-- 


| the queſtion is -bſolved. For the Teſtators maning 5s | 
ominant rule to Þc obſerved; as inmany: Otheny? 

alſo: inthis caſe. But Chis meaning d6cnot Other 
wiſe appeare than by the bare words formetly recited 3 


19 Ba'd.concil.243+ 

whe Geog pant: doc hold the Legacie tO be pure and ſimple, not. cont 
reſta.extn. gveilic. conſequently that it 15tr ro: the” 
{erg KO Executors or Adminiſtrators 1»of the deceaſes egata- : 
15: 42. Menach. ric, and recoverable by them; eſpecially if ſhee live untill 
dc przſuwp-14 px ſheeWere martiageadee though never married *2. Butif 
ms gn Legacie had been given unto ber, i regdet col 
ter: 2. C-deE- All Marriage with ſome particular many a, L ge and-be- 
prone ale. queathto A. B+ for and roward her marriage,with C.D. 
——_—_ 2 t.imo 1 this caſe,the Legacic 15 deemed tobe conditionall.or 
ance 5dyentum nu- At leaſt upon confi tionof her marriage with C-D. 2s 
a Rd ihe: the finall cauſe of the Legacy» whichotberyiſc he meant 
perinen Prnd.c.3. NOC tO Dave bequeathed; and therefore ſhee dying De- 
vecfic primo. - fore that marriage with C. D. the Legacy 1 extin&, and 


21 Menoch.deprz- not be recovered by her E xecutors: Of Adminifira- 


.lb- . 146, 
Na eſe dc tors ** + Yet if ſheE were contracted with the ſaid CD. 
God, ny'g 7 oe by words inducing matrimony, albeit! ſhcedicd before 
"mn 5. gcncro.t.de” TEy WETC ſolemnly married inthe face of the Church, it 
_— lego: on, is holden that the Legac ie of an hundred pound 1S TecO- 
Yuwp. DT emac, verable by her Executors Of Adminiſtrators *- ; much 
pare Paldcinl./f1; la MOTC i ſhceWEre marriedto-C-D. bur-dicd beforethey 
peas 11 TOO did lie together 73. Moreover if t 
, .4.id4* Dore, or much affeRed by tbe Teſtator, whereby it is 


picſump.i 47+ P n ; . 
24 1s te d.c. 3- | robable that the Teſtator did bequeath that ſumime, Th 
Er a46.nu2s Gra. ns her poverty, = - his gras; afieſwion; uu 
*P3.confil. rot ubi Than Of TRE marriage with that man; inthis caſe rnouvg 
lequuntur. Bar. &i-it (hee die before the {aid marriage,the Legacy 18 rran{mit- 
quod quando af pare She 446 
ted toher Executoror Adm - niſtrator, 25 2 Pure and UM- 


reporeſt aliqua con- a , 
le Legacic 24. But 6 the Teftator Joe bequeath unto 


zeRura qua tC ator 


alias fufſ:rrelicurus hep an hundred pourd, «hich be willetb tO be payed at 


nondciwr tale lcga- : a : 7" N 
none tiionzle, the day Of Der MArriage: if ſhe die in the MEAane time, the 


Legacy dierh alſo, and therefore 15 BOT recoverable, * 
2 £4 cr 
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hex Exeeutars or Sdenoiltabara;d as Hoy been cheady 33 gn Sn. 8.Fulb. 
declared **, ! Ny | Deepen "2 
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"13s lend fo agpeint an Executar either univerſal 
07 part a, 
. werfol Le ocutor mm | enter $4 all, the Tef ors | 
BI: 689 chovejgnd thereforec Se Per payment of all © 
1s debts, .. ©. 


2 T © partieular Executor may meddle with nomore than 
i5:alottes: wntqhim, and therefore pol charger but peering Es egy 
fo bis pertvon, .. bs viainn; « b 
"4+ A man may he both Teſpate: -andit ioueine, Pr hed » 
of his goods. 
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<1 Ul 5 ab 9:11 gf 4 000 NIE 19397 A 5A 6171 (4 ir Joo. mrt 


E= wy Hind +;an Execvtor ma teordained et- NET] 
tberunivetfallyorparricularly *:cuniver- * , 

'J ets Cſs: "whey the Teſtator [goa uh 
-imaterhab Executor off w 200-I>- 
WD}: or doth commirunto-him the-difſtribu- — 6 

| | tionofall his goods: or whenthe 4 cLReEDeb-Ben- 15s 
tor © dorkiappoing iced indefitiitely;that is to fa 
without any figne univerſall-of whote of Mt : a8; T 'm3 
- 4+B\, my Execator:d; Paricularly,thatis to Cy,when b_ 
the Teſtatordoth commit the. execution of ſome wp 
of rhe; or the diſpoſing of ſome part of his 
onel pos if bis Teſtator ſhould miaketheehis- 
hisPhte;:orof his! goods within the Count of «Fin A - 
Yorke, orof his. debts onely*<, ” Life Ne MD, I5F+ 
2: Hee - t that is make Executor univerſally or: imply, 4 bh heredites de - . 
' mayenter toalland ſingular the goods and charrels of. nol.Plaw 
the Teſtator4 and in that:reſpe@1s/univerſaUly>and 
fimply chargeable with the Pn all and ſingular Fox.& infr pare $8, 3 
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e Tearmes of Lay, 
Yerb, cxecator, 


F Firz, &Brookubi 
ſupra. L. fi heredes 


debiy- 2.ff.Sicard.in 
dcimpub.8al, 
4 n.4.EſR enim ca- 


partem, arque Lotius 
ad _ 
Firz, & Brook, in 


; Ar ſupraſcripris 


H ſupra.cads part. $- 

I7.inprir,Brook. tit. 
adminiſtrator. n. 45. 
Plowd. in caſ. inter 
Greysb, & Fox. 

45 Flex. tix. executor. 


Ae Oe ® andrake CA OE et on 
5 Labridgwen8e, itolhace 2%, And © tt: is if he PS4h @r7? 


caſes. Move, vinces 7. And if the Teſtator by 
=_ ſhall diſpoſ@ his goods 


mini 1599. rir. exc» 
<eut, $ 16.fol. 186. 
27 Ibidem. 
28 d Abridgement , 
tel. 175--$.7+ 
k Vide ſupa 3. part. 
$ 17, hac.parte$ 4. 
I L.hisverbis, i, de 
heedibus inſtit. & 
loff, ac DD, i141. 
aft: Fheſayricom. 
-Op- $ inftizuro. q14. 
Mine.deconject alt. 
volhbi4-cir 3.8. 
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Hindi; oblervate in 


the debts Ne OLIN Teſtiror, ſs fine She 


ſame goods and chattels doe extend <. 


He t that is made Executor particular| ,carpot 
dle- with ny other of the Teſtat6x 
than ſuch whereof he is made Executor, and is. mY P 


farte chargeable with rhe payment of che deb 
get of the, Teftators, as the portion, of 
im allotted doth extend vnto f: and* if this 


ther Executor aþ 
go leg.1.L. —_ not meddle with t 


the 


Realme, is ſaid to 
dem ratio partis ad teſhate, and partly inal, not onel 
(as hath beene befote declared t) but alſo ep >of 
place, and of goods i, contrary to the Civill yo And 
therefore if a mah have 


other goods, 


may make Executors 


inteſtzte as touchi 
make Executors 1 


And here, note Þ t 
univerlally or particularly ; even ſo one may bee made 
Os __—_— Legatary,inreſpe& of ſore uti 

© lcfcby this Teſtator F. 

(7 ph oo the, Teftarot.: 4-60 -leave- all bh 
goods, or the reſidue of his goods to 
elſe being appointed Execuror, he to vom " foch Mc: 
apporn 
fors Archiepiſcopi wh, — hee hatl>-beene admitted to; the Poker er 
Abde; the: gjoods. Gf che. deccaſed ®, as _—_ 

roely, 


ans dc 


xall 


his 


irmadefcemttiiionbe 


inre 


ans 


$ W 
\ 0- 
wg mga , the particulzr Execuro? Is 
e reſidue as Executor : for totich 
Teftator by the -Laives of t 
te inceſtate ?, a ib wr die 


ods in divers Dioceſſes, hee 
in the one, and die 

goods in the other: and if ke 
rely , they niay adminiſter as 
Execurors, intheove.Dioceſſe, andrefuſe inthe othe 
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by Will inthe hand 
and poiſon ofthe aid 4:8 hereby he.is made Bxecu- 
tor of * that parcel of goods remaining 


in bis ou M, 
_—_— 


tas an ——_— 


perfon, hone 


$, 


depary 
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Lively 0% But if tbe Teſtator give his goods to-one per-1" 7uP12 
fon, = make another | Exectutor 4 This 'Executor: is py aaecon - 
Nude Executor; for that hee reaperth:.h6. com- ccur.Teftam-Lindw... _ 7 
matiryby the Teſtament 9. And here note,that. ifa mana; po provineranfiee © 
by his"Teſtament, deviſe all his "Lands and Teneoitnts Canr.s in c.tcligioſs  - 
in D. yet leaſes* for yeares doe not paſſe by theſe, words, <odirrerbade dam-r "a 
Lands and Tenements ; for hey is intended frank- ;; prooks Abridges. = 


tenethents Or freehold, and not. chattels.29, | Went.tir, Done.4s.. 


; 5 .'0f making Exceutors by degrees, 


- 2 - How Executors are made by degrees... 
2 Hee that is made Execator in the firſt degree;is foid 
i> be inſtitmed, the reft ſubſtituted, Fo 
© 3 Divers kinds of ſubfiitutions, whereof certaine have- | 
but bitle uſe tn England, 
. 4 Of the divers y” nes of a-Valrer ſubſtitution. 
5 Of the 'efſefis of rh Frome. nh 
| 6 So long as the Execittor inſtituted in the firſt degrees. 
may bee Executor, the Sabſiitute 1s wot to be admitted. > 
7 If an yl one Executer inthe firſt degree may be adunet- 
"_— Sabſtitute is excluded; 
: $ What if every Executor have «4 ſeveral Subſitate.. [lt 
9. The firft en CY 
coped Ihowrſo,* \ ; Ns 
ro What if the Ani in thefir#- "le inteftate;.. 
21 The adm: ſfion of the E xecuter inftituned intbefrt 
#, dis "2606 "Alwayes exclude the f ubftirme, | 
i» The ſubH ttute- ought 't0 ſucceede in that part aud- 
quantity, which was ' sſſegned tothe former Executor, | 
13 here divers be ſub#izated to one, whether they ſhall 
; futceed equally or unequally, 
14 Drers caſes wherein the Executors betng unequally. 
warts "ops and the ſame alſo: ſubtitauted , doe Jon 
equally, 2:4; aj 
x5 Of the great difference banixt ſubfligming bye +0» 
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T he fourth part. 

proper names, aud ſubitituting by names appellative, + Yea 

16 What if the ſubſtitution be made both names. | 

- . 17 What if ſome lee inftituted by thetr proper names, 
others not, © YO 

' 18 What if it be doubtfull by what names they be ſub- 

AHitnted, 


0d. KiX. 


* Ourthly, an Executor may be made cither 
1 the firſt degree, or in the ſecond degree , 
or in thethird, fourth 2, &c. 

The + Teſtator is ſaid to make degrees 
-moy.4 ye we of Executors, when he doth ſubſtiture one 
apt, 10 vg yr whgty in place of another : For example, the T eſtator maketh 
Lit, executen,9. his wife Executrix,and if ſhee will not, or cannot bee 

Executrix, hee maketh his Sonne Executor; and if his 

b 4.L. poreſt.&ibi SOD be not Executor, he maketh his brother Executor Þ, 
DD. Graff, Theſaur. In which 'example there be three degrees, whereof the 
com.op.$.lubſtuurio, YVife is In the firſt degree,the Sonne inthe ſecond de- 
: hs ree, and the brother in the third degree: For looke 
c L.1.L, poteſt.f. de ZICC) WS 4 

vulg, &pupil,ſub how many ſubſtitutions there be ſucceding one ano- 
Ang ©19>- ther; ſo many degrees there be beſides the. principall, 
© Ve fubliratio vul- inſtitution, which maketh the firſt degree <:agd who ft 2 

| Yaris, pupillariz;ext- ſq jg Executor in the firſt degree, hee 1s ſaid to be in- 
nonh] ry rn i: ſtituted, and they which are Executors in the ſecond, 
bus ſigillarim & co- third, and fourth degrees, are ſaidtobe ſubſtituted 4. 

proce Caleinluo F'Z” » There t bee divers kinds of ſubſtitutionsor ſorts. of ; 
Nirurionives, lacing of Executorsoneafter another whereof cither 
fVede pupillari fu>> Becauſe we have no uſe at all f here in England, -orvery 
i fe ; I ſhall only ſpeake of that vulgar or.common 
idcjreacorvit; new- kind of ſubſtitution, whereof there is more-,uſe. . Eon- | 
-atorh ey gee cerning the which thisis to be noted, that it tis Lawfull 4 
confitere non poreſt for the Teſtator to make ſo many degrees of Executors 

3 N 165 7 pore cadit exeroplaris ſubſtiturio, quum hzc al pupillarisimytationem! fie 

: dignoſcatur. g Ver de breviloqua& compendioſa: quarum Aliſceptatione mirum "ny "_ 
dum involyunt ſe. DD. 2 quib:s nihil fere alud' quarh quod ad facigationcma Audioforum, & 0 

fcuritatem rei, quz veluluo perdifficulis eſt, capere valeas, F . _ 


a L-poteſt quis ff. de 
LID YO 4 Inſtir, 
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as he liſt b; and he may ſubſticute ints-the phce'of one © inſti. de vulg,fubs 2 


. . . I . Le eſt. 
Executor, either one ©r-more ;/ and+tinto the place of otic. 


many Executors,he may ſubſtiture one alone * : likewiſe i 5 plures. Inflic.de © 2 
he may ſubſtirute or ordaine many Executors, and/ap» "8-4 2 
point to-every of them a ſeverallSubſtirute;z orhemay 
ſubſtitute one of the ſame Executorsto another *: or the &« 4g plurss:. 
Teſtator having inſtituted divers Executors, may ſub- NN 
itute Executors to fomeof tl em, but not toothers '; ! 4m 1; &DD-+ 

It isalſo Lawfull for the Teftator to inſtiure an Exe. 2 2h | 

cutor ſimply, and to ſubſtitute another in his place con- F 
ditionally ®: orcontrariwiſe, to inſtitute conditionally, , ,_.; jperisde | 
and to ſubſtitute ſimply ®: Simply, 1 fay, not becauſe I wg, fob. 
denie any ſubſtitution to 'be-conditionall z- for indeed 7. F-ſub condirner 

every ſubſtitution is in this reſpe& conditionall, becauſe **'** - 
every Subſtitute is appointedwith this condition,vzz.IFf 

the perſon to whom be is ſubſtituted, will notor cagnot 
be Executor *: But.I fay fimply, when no other condi- , (,cjn r. quamdiu: 
tion is expreſſed or underſtood in the fubſtitution, than fc acquirhzred.ir 
is expreſſed or underſtood in the inſtitution ?. pr FE ſa 

Very + many and infioite almoſt, are the diverseffeQs , 1; qui liberis de 
iſſuing from-the divers kinds of ſubſtitutions 1, the dif- valg-lub:ff: | 
courſe whereof would bee much more laborious-than > green << - 
commodious :. wherefore leaſt-I ſhould make long li in ſuis Trad, de. 
harveſt about little corne, I ſhalt content my.ſelfe wich #>firuc. - 
declaration of twoconcluſions , whereby we may under- 
ſtand,»bezandhowthe vulgarSubſtitute is tobe reccived; 

Or = ac toor fromthe Executorſhip, | 

firſt and principall concluſion is this: ſo long fas , ,- .\cyjude ac. 
bewhich is inſtituted Executor in the firſt degree,may be quirhzred.Lecumin | 

Executor, the Subſtitute or he which is appointed Exe. ſtares debzred. 


. | . .f.L.poſt aduams, 
cutor inthe ſecond degree, cannot bee admitted tothe og ny 


Executorſhip *: and likewiſe ſo = as he may be Exe- fub. Graff. Theſaur 
cutor, o_ _—_ oe in the ſecon C_ he _ is <219-0p.3 ſub.q.y, 

- appointed inthethird degree,is excluded: Soby the firſt, 5 

the ſecond isrepelled , by the ſecond the third, by the ind Fade RY 
did the ounh.&@ oO 


= 215 
: Be." LE MICA 


an, LY — ny: 200 a 
hed —_— 


E |  inftituted E x- 
oP Fad. Trac-deſubſiir. <: ſtitute . for then any oneof thoſe firſt urſti 


es Zeng ladedl z not 
_ : i. , N the Subſtitutes —e | 
Rs, ExCcuror ip, nn ond degree, ry 
*bain Laden. alfe thoſe which be placedintbe third and we 16) Sis " 
Apia. $0.97. fo much that | ifrhe Executor ny as. nad. 71 
gan © » apo RY rey ET inteſtate,yet the Executors bis 
in-Lopoſt aditain. C, dOeafrerwards: ndſo bythe Lawes of this 
deimpub-& abfub.n. doe ſtill remaineexcluded YzA be committed of rhe 
7 L-pct mC. Realwe, the Adminiſtrations to. be compined les 
clan b-& al. ſub.& reſt of the goods Of _— :< for that they 
Sichard, i end Le. fred by the 'Executor ::thereafon _ war mens! 
i abertenic. which arc ſubſtiruted,are ade Executor "Jg 
x Rrook-Abridg.tit. which are ſu - hich is ivſtitured Executor in 
adminiſt.inay Et. jy . that is toſay;, if he whi Eta abavcabines 
 &7:1go, the firſt degree,will-nor, or cannot fally hn 
uy re" Ling fore he that was firſt inſtirured Lawtvully , 


: ming-or una- - 
| bConſtat ali *15- the Executorſhip, cannot be cn 5 Fs. 0a defie 
ſone,Sichardo,& al 44 n expPrern,an , 
love; | : the condition exp 
ble; and fo the x CO 
a Nltenes, prom withoutthe mm we xa, in not Or 
alsignars rat! oy © py -f the | egree ww ; c 
- 09710%, p45 PAI ſa unleſſe the Executor : R chimeaiy ; 
—_— erit in- ja Aber Executor 3 the a he ed.in the firſt 11 
urile illos in hac re thing. Howbeit if tche Xecurer hi by 20 of 
_ ind. Trade, degree, be deprived enow wn the ' il, then is the 
| concluſclimir.t. Im beeadmitted < : likewiſe » u - 
k - x.de Eubſtirute _ thftanding bis intermedling, bee 
£ wg Tag a ge firſt-infticuced, notw! Executorſhip,. then-alſo the 
Spigo communierl}, admitted to renounce the 1 6: likwiſe :Che that is firſt 
ceſlemonioGc = bes Subſtiture is to be __— Me Ws" Exccutorihips 
| nog-17,, - inftirured, doedelaytotakeupon hin the Executo by 


| by the ſpace of thirty 
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the Subſtitute to be 


- 


ſucceede in ſuch- part and quantiry of the 'Tefſtators 

goods,as was aflignedto himthbat was: inftituted Execu> 0 | 

tor inthe former degyee, be it more or lefle i: fo. thiataf | 1..1.C.dimpub. 

the inſtituted” perſon were made} Executor of thei one al.ſub.s &6 lnftiede 

halfe of the Teſtators goods,the Subſtitute ſhall bee ad- þ mreSs ans frag 

mitted Executor of the' otherhalfez or ifthe inftiruced Wl ofa 53g 

perſonwere made; Executor ofa third part, of of goods 

10 2 cetigine place, the POT hol op and be 

13 admittedaccordingly *. And t.ifdivers be ſubſtituted ro , _ < ER 
-One., they ſhall ſucceed equally : hat if the ſame Sub- Parry poem 

ſitutes were alſo ioſtitured E III de rulg, ub. 

ly (for thar perhapsto ſome moreto ſomeleſſe 15:allot- . | 

ted:) Inthis caſe, ifanyofthe-inftiuted Executors wilt _ 

not, Or cannot bee Executor, the portion of that Exe- 1Bald.Paul.deCaftr. 

jr ry not hun erm angne rs. bond rag pion 
| xd Executors,but according to the portion of the; 'P4?: aliisfu>.C. 
firſt aſfignation: thar isto ſay,he that is an inſtituted Ex- VE os 
ecutor of a greater part; ſhall be Stibſtitute of a greater * rm en 


part; andbe that wax inftitutcd of lefle, thall be Subſti-: 3 IPIeS! 
tute of leſſe 1: (a :ratable and juſt proportion obſcrued::) fdeleg;r,& 1.Pub. 
thereaſonis , decanſe-the GmeaſieQion isprefumned in 15 *Hdeconce. 
the GEOENIINENEEe inſticutiag Þ, "7 wbifopr, 


-—- 


| _ | The fourth part. 
— EE | 


| | ly. in- 14 
if + the Executors unequa he. *- 
v4 HW nding, if + the k - thenin caſe t 
ORIG oo yer mine but Ber yer gecgr 
1 z UTC 
Rn Li Vnic. $ ſed ut. 


- 
* 


* Legacy; the ſame 
nnot have the Legacy, the lam 
ebatary-will not, Of EO arufes 0. Of 

weſtcrur. C. de F;epatary vided amongſt tt arged bythe Teſta- 
waniteſtcrut bids © ! Htbe e vally div f uvally charge 1 y -z ft 3 
CaftrSchardand.5 HA the Subſtituresbe Jy prot equally, notwirhſtan- 
3:4: impub.&ald. - Or if the Ih they TRRCSED COba)Yy BE MOL 

Rp aoletiawarts, tor,'theni a ually inſtirurec' ; in the firſt de- 
Cole3.yer,n ns they were nneq | d'Bxeeutors , ad | 

o L.quortics _ a ding they perſohs inſtitute Ws 4 Subſtirutes aſſtoned 
A EDeris ---Or if = ned xn ananey ver ha performance of 
Cs on « hre7 Rn Joy bee ſubſtituted bed 6 

[E119 bonding 4 page ?..unlefle the WRE TA CUcuU 
g: -BaldimokSali. phat COR; tn Þr rhenthe npos; hn oe 
Extghes comm: dirionalf Tc 6 firkbrIs under an Subſirure camor * 
nis ſcnrentia , yH4Y the fortner el . nd therefore tac TREE of - the 
MaticegbieRtails t ſubftirution ; a ithout the perfoftnance <'] 

? +6alD, ds inthe : taROUE & il Mm the 
-4z4po0% Ms 6 FATS obtaine the NE Ne iba, wn owe bged if 
ry 7x I — bed 7 then hers _—_— ſtator doth 
fn.L..1.$ pro _ conſtitutto Ingen as for examp of iveten pound to 
Oy iÞ% the-ſubſtitution : as if thou ſhale giveten - another 
Ter he Þs Andifthoudoe nor; thenteds ED 6-phvoicen 
I &BJiAndife utor.' Though thou re Executoraun- 
0 net northar other dec Execitor,ur- | 

ag yet cannot that Ol uſe this conditi 

=:277. poundto A.F. ye C,D.3* becauſethis c ſtood - 
27” os Ge wht -- "Ix ound toiC,D. 3 & underſtoot 
nal pt: ins Tefſe he give , xpraled inthe inſirrips under ; 
 imiperatordeleg.r.f. an of giving, in-the arm * p ns ſubftiruted be I 
rm. ff 64M duplex, tO be v4” 1h ſubſtitution, t &-pO + but every.one 
gf ES conditio .. Or Fit in the - name appellative , 
oe Mha reliQi: al- notall named by wont. -pr f unequal: 
ie haredens ſepetally': by 4 ot, vehir 
Cn oregon Tore ing they were firſt inf {tihemas Subſtiru Ns. 
er one om meyers verges L168 on , 
m7, heredem ſe- Parts,t 


£05 90, 752 nc hers every 
-F uem to beequall F $7 if this place; Tunderſtand 
ings alc : yY N: 


1 or- may comprehend divers 
4 wy GANT 0 69 dat 7 th6/Otiriſtian-name; O 


: Teſtator doth-ſubſti- 
of any perſon :aswhen the Teſtator do 
6 late deve firname of any perf 
tab, "_ . __ _ 


S424. 


16 But what + if the Teſtators doe ſubſtitute by both 


wo 
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Of the formes of Teftaments n3 
all which I doe account names appellative inthis pre- D 
ſent caſe ':: the cauſe of the! difference (as moſt doe: \Sire.rot Paul ot 
think) is the forceof this word:and; which word being) 4.1.1 impubege al. ©; 
moſt commonly-uſed, and almoſt: neceflary ; whereſoe- tu>c.n.5infnMin. > 
ver the Teſtator doth ſubſtitutedivers perſo”s by their W545 Vytind $3 
ſeverall proper:names ;:the/nature-and” thereof is 
ſuch, as itdoth make equall diſtribution *z without the pron punt e 
which, the ſubſtirution ſhaltbee proportionabletro the de impub.& aliis ſub. 
inſticution+ inſomuch that ifthe Teſtator do ſubſtitute © = | 
divers by'their proper names, without" that word 4nd; as 

if the Teſtatorſay, I \ ſubſtitate the rwo Iohns at'Noke. 

Inthis caſe the Executors being inſtitutedunequally in 

the firſt degree,the Subſtirutesare to ſucceed unequally |, 
likewiſe u, | & 1 SichacdJind.L, , 


kind of names, aſivell by the appellative, as by the pro- 

per names: or what if ſome be ſubſtituted by t oe 

names, Others by fome name appellative : what if it be 

doubtfull. by. whether kind of name they were ſubſtitu- 

on Aram” n theſe caſes, _— pa nr to 

ucceed equally,or unequally,according to the propor- IA 

tion. of the ſubſtit ation *> " Mii. | — 
When the ſubſtitution is made by both names joyntly, haber lalind.L-w *_ 

we are to conſider, whether the names appellative, or 

the proper names have the firſt place inthe depoſition: 

For if the appellative go before, then the Subſtitutes are 

to be admitted, as if their proper names were not at alf 

expreſſed; that is to ſay, according to the proportionof W_ 

the inſtitution : but if the proper names enjoy the firſt , 1:C.&5;c2r. in 4. - 

place,then theSubſtitutes areadmittedequally:notwirh- L-quz opinio com. - 

franding theirunequal) inftituriony. monk, quamed 

Whea } ſome be ſubſtituted by their proper names, fendie Viglia,i d.$ 

others by names appellative 5 they which be ſubſtituted F.'" <*4diſparibus.1n. 


by their proper names, doe ſucceed equally : the others rank "EIN 


accarding to the proportion of theirinſtiturion*. -. =laſ.poſt.Salicein | 


| When s dopbeſul, by whether vawes they bee 


: A ww .oowsd , 


The ie Fourth, pert. 


 vulg. &pupil.ſub Iaſ. 
&Sichard.in d.L,1.c. 
deimpub.&al.ſub. 


ſubſtituted (for that perhaps 1 the witnefſes doe nor 


a Bar.inL.r, #. d« remeraber what manner of words the Teſtator diduſe:) 


inthis cafe, they ſhall ſucceed accoming tothe propos: 
ivy ofchetr inſtitution ac. / 1 


- How many may be appoincelBxecuron. 


+ Erther one alone, or noe perſons may bee appointed 
Execntors., 
.-2 Whatif the- Teſtator make all the world bis Execavor. 
3 What if be ſay, 1. make. the poore my. Execater, or the 
Church, or my kinne... 
'S where divers be named Excerntors, all ore tobe admit-. 
ted, and not one without the ret, 
5. The extenſions of this. former concluſion. 
6 The lemitations of the ſame concluſion. 
| whether the Execmtor of the Executor is t0 bejoyued 
ib the Executor ſurutvinge 
$. hat if the. Executor ſurviving FA imeftate, 
9 The Executor of the Executor ,, may. ſometimes bee 
faed as Executor in his owne wrong. 
io If the impediment be not long, the: Execmtor is to: 
bee expeFed. 
Ix One of the Executors may execute: when the ro# 
refuſe. 
| 12: Whither the co-Executor be excladed ty hs refafel 
before the Ordinary... 
13. Other caſes whereen. one E wecator alone may ' ſat, 
&r bee. ſued without his fellowes. 
I4 Fhether oxe Execator may: ſue another, | 
15. Certaine caſes wherein ove Execmor may ſue an. 
_ ether. 
16: How the goods are 10-be diffributed among -the Ex-. 
ecxtors,. to: whom. the TeiFator giveth the reſidue. 
17- If the Teftater mzke: the child in the mothers wombe 
Executar, and the mother —_ forth ewo or three 7 
R. 


— 


WIIAS 
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. _ Of the formes of Teſtaments. 
dren, at one birth ,, they are: all to be admitted E xecutors. 
- 18 If the Teftator doe bequeath an hundred. pound to the 
Child itn the Mothers wombe, .and the - Mother is delrue- 
red of two or three, whether are each of them to have an bun- © 
| aredpound,or but one bundred amongſt them ? k = 
Ig W#hatif the Teftator make his wife andthe Child im =. —_— 
ber wombe Executors, willing that if it be a man-Child, be ._ 
to have two parts of the reſidue of bis geods, and bis wife - 
but one : and if it be a woman-Child, then bis wife to have E: 
two parts , and his Daughter but one, Admit now, the 
Aother have both a Sonne and «a Daugbter at one birth, 
how #« the goods to be diftributed # | 


be h '$ XK - fo. 
== © Ifthly,citherone perſontmay be appointed 


Executor alone , or divers perſons to- 

q : gether ®,cvenas many as the Teſtator liſts , 5 & muntotic. ge. 

to appoint, ſo: that +the number be not herzd.inftiruend. 

| » infinite, 'aS to ſay, I doe make all the * Porcivind$'& 

b' &, . um quireferthane 

men of the wor Id my Executors Þ: for to appoint Exe- opinionemcfle coms 4 
cutors in that ſort , were an argument that the Teſtator munem, licer Graff, = Y 
were not of perfe& mind and memory ©. Befides that;it june. qrz ati, = 
is impoſſible for all toexecnte, andtherefore avoid aſ- mer contrariameſſe 

3 ſignation, at leaſt in effe&e. But + if the Teftator make M'ss communem, 

: : | a . mpehujufmodiin- 
the poore his Executors, or the Chorch, or his &innt, giuiionem wero ju: 
giving to them the reſidue of bis goods, albeit hedoe a aporedery 44 
not declare which poore, what Church, or which kins- .,creqdi. 
folks, neverthelefle the depoſition is not voide, as « Porcius in $ &us 

. elſewhere is declared e. Cy nnd 
+. When + the Teſtator doth make divers perſons «<Gjof.nd;s &unti: 
Fxecutors, they. are all to bee admitted to the Execu- Grafl-dq.nz. _ 
torſhip, and not oge alone without the reſt 8, whick {7 17cfoon” 
concluſion isdiverſlyboth Extended and limited.  g C.ccligiofa. $ ſancs 
5 - The Þ firſt Extenfionis, that albeit the Teftaror doe dereftaliv.s, 
appoint his owne. Sonne. and aftranger his Executors; | 
the ſtranger , if heecanand will, is to bee admitted _ 
Z 3 the 


--"o 


*, ®. 


T he fourth part. 
the Teſtztors Sonne : for howſoever- in. this cafe _—_ 
Civil! Law, the Teſtators SOnne is underſtood to bee 
inſtituted in the firſt degree, andthe ſtranger no _ 
but ſubſtitnted, or appointed in the fecond degree, an 
ſo 10 be admitred, in cafe the Sonne cannot or _ = 
þ GEES Bar t* bee Executor h, yet by the Lawes and cuſtomes of t - 
FEISOrY pothr. Realme, it is otherwiſe, and both are to bee admitt 
_ Gr. ſl. Theſaur. cum. ike i, 


op SInBin9:3:% The ſecond Extenſion is,that although the E xecutors 


n.s. 


7 iHunRively : As for ex- 
i Quippe c<fane be appointed alternatively, or diſhunRive y | 
eruſa,8 rains _ pe 1 the Teſtator maketh 4.3.or C,P.his Executors: 


Civiks , n:.mrum in» 


ted Execu- 
ſtiucadineceſſitare, In this caſe both the perſons are to be =_ c i 
c<fla & ipbus legis rorgk and this word,or, in favour of Teſtaments; wal - 
Cee for and,andſoitis incffe@, asif the Teſtator had ſaid, 
k Lequidum. C. de make A.B.and C.D. -—/ m— ; faving in certaine 
verb.bg. Mant.c. de caſes elſewhere EXPTE m, | | ; 
_ + The third Extenſion is, that where there bee ew | 
] d,L«uicam-&ibi. Executors, the a&tion commenced by them, or again 
; _—_ ; pe £,. them,ought to be commenced in all their names, and 
Ia Fo . B by 
7 6 hes ner not in the name of ſome ofthem _— os 
anon honinje. The t limitations ofthe former concha _w w m__ 
Sk, libertazem de but they may all almoſt be reduced to _ es 
execu. tel.a. Brook, firſt js,when the other co-Executor ca7n0t be Executor®: 
Slee the fecondis whenhe will zot undertake - roma] 
'extoridis. hhredica- ſhip.e. For the better underſtanding of the which two 
tem adcuntiburgalds limitations; Firſt, concerning the former of _— 
jo ck ror, 8T0O note, whether the impediment. be perpetual. or 
© c r<ligioſa & ſan:. temporall. | E's: 2 
_ - -- [Dy If the impediment be perpetazel, becauſe _—_ the 
mini. & Phu, Franc, CO-EXCCutor is dead, or perhaps ſuch a perſon as is. ut- 
| terly incapable of an Executorſhip, then hee that is 
living and able to execute, may be admittedto the Exe- 
4.4: CutOrſhip ; — the impediment of tlic co- 
g $5965 4D Executor 4, unleſſe the Teſtator did will expreſly, that 
irory c.in fin, the one ſhould not executewithout the other® : other- 
7. Buds lanc Ido; aa 
wiſe if 7, two. bee appointed Executors, and.r —_—_— 
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Of the formes of T\ eftaments. bs { 


of the Executor, is not to be joyned with the Executor 
furviving:neither inthe execution of the wil;nor in ſuits 
or aRions*. And ifthe Executor of the Executor, have 
any goods orcattelsin his hand,which did belong tothe 
firſt Teſtator, the Executor of the fame Teftator ſur- 
viving, may have an action againſt the Executor of the 
Fxecutor forthe fame u-< Infomuch that if the | Execu- 
tor ſurviving, doe afterwards die inteſtate, yet may.not 
the Executor of the Executor meddle with che goods 
of the former Teſtator : for the power of the Executor 
who dyed firſt, was determinedby his death, the Other 
then ſurviving = : and the. Ordinary in- this caſe may 
commit the Adminiſtration of the goods of the ſurvi- 
ving Executor, who died afterwards inteſtate , to the 


Widdow,or to the next of his kin:and may alſo commir 


the Adminiſtration of rhe goods of the former Teſtator 
not before adminiſtrgd, torheVWiddow , or next of kin 

9 to the ſame Teſtator y. And Þt if the Executor of the 
Executor whodyed firſt, meddle with the goods of the 
firſt Teftator:, hee may bee ſued by 'creditors. of the 

_ firſt Teſtator,as Executor in his: owne wrong=.: . 
10 , If the f impediment be not perpetual, but temporal; 
thenwee- are to confider, whether the ſame bee like to 


endure for a long time, ot bat: for a ſhort time; If the. 


impedimentbe like to continue long, for that perhaps 
the co-Executor is beyond the Seas,or in ſome by-place 
farre diſtant :,or forthat peradventure the co-Executor 
1s yet unborne,or but a babe (for ſuch perſons may beg 
named Executors Þ:) then the other Exccutor . is to be 
admitted in the meane time<; for the Lay would net 
that mens Teſtaments or laſt Wils ſhould be deferred, 
butwith all.convenient ſpeed executed, &. performed &; 
| But if the impediment be. but ofa thort time, then the 


L 4 time 


maketh his Teftament,wherein he nameth his Executor, 
&dietb,his Executor ſurviving:inthis caſe theExecutor 


oncExccutor 15to expe& his fellow,& is not inthe mean 


ſd.Sſane & ibi gloff, 


. t. Brook. Abridg.tit, 


EXECULOT, NJ 2160s 


uBrook, tit-executor 
n., 99» : 


x Rrook. tit, execus | 
tore Ne 149% 


y Eod,n.t49- 


4 Prook,Abridg. tics 
CXCCol,29o99s 


a Io. And. & Phik 
Franc, in &.5.ſfanc. _ 
b Vrinfr.part.5.S te. 


c D. $ ſanc, & DD... 
itil, 
d Franc, in d.$ ſang 
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The fourth part. 


eld mFranchus poſt 
IÞb.A:dind $. anc. 
quod tamen vr-rum 
eſt in Executoribus 
nudis non in mi1xtis, 
Simo de P:ztis. De 
Interp,ult,vo/,folrgy 
vol 5. 


* fD.e6. rcligioſa.5. 


Cnc, de tcſta.hb:6. 


g Brook. Abridg.it. 
Gzec-n.zs.&n.117. 

k Brcok.d.tir.n. 117, 
&n.177.Do.Coke,lib 
$+ la Middletons caſe 


32Dyer.fol.219.n.15- 


3Z3 Dom.Coke.lib.s. 
Relatioaum fo), 28, 


.Middlerons caſe. 


34. Ibidetn, 


{Io.de Arthon. in te- 
garin. libertaem, de 
exccut. teſtam. 


TREC, n,6F+ 


_ unwillingneſſe : but f-if he alter his minde, and after- 1, 


time 'to- be admittedalone tothe 'Executorſhip ce, 
- When t the Executor may undertake the Executor- rx 
ſhip, bur doth refuſe-ſo ro.doe, then-1srhe other Execu- 
tor. to be admitted alone, and may execute the Will, or 
' commence any ſute, or bee ſued alone, as-if none 0- 
ther had beene named Executorr. Which concluſion 
is true,if the Executor refuſing doe ſtill perſevere in his 
wards become willing, then ſo long as the Executor 
who proved the Will, is living, (his former refuſall be- 
fore the Ordinary notwithſtanding), hee 'may- by the 
Lawesandcuſtomes of this Realme; joyne with the o- 
ther Executor., who proved the Will's; And if hee 
releaſe- any debt due to-the Teſtator, the: releaſe. is as 
ſufficient as' if he had never refuſed b, Which is to be 
underſtood, if he releaſe before judgement; but after 
ement, being no party in the ſute, he cannot ac- 
knowledge ſatisfa&tion, becauſe hee was nor privy to the 
judgement ;z. 'Or if one releaſe, and afterwards rake 
adminiſtration ofa mans goods dying inteſtate, this ſha{l 
not barre him, but that hie may recover the debt, as 2d- 
miniſtrator unto him towhomrhe debt was due 33 ; the 
reaſon is evident, becauſe the right of the ation was 
nOt in him at the time of the releaſe 3+. Totheſe two 
limitations may athird be added, whereby one Executor - 
may ſue orbe ſued, wichout the orher co-Executor:name- 
ly, fwhenno exception is made againſt the proceedings 13 
by the partyi . Hereunto alſo may be added a fourth li- 
mitation, thatis to-ſay, when any one of the-Executors, 
doth ſell ſome of the Teſtatorsgoods' for a ſumme-of 
money ; for then that Executor which fold the goods, 
may himſelfe alone ſue for the money due for the ſame 
goods, What if the Teſtator make two Execucors, 
whereof the one refuſeth', and the other-proveth the 
. Will, who afterwards' maketh others as Executors, and 
dyeth: Whether may theſe Exccutors of the _— 
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_Of'the formes of Teſtaments. | 


= for the debt'due tothe firſt Teſtator, or'the ſurvi- 
ving Executor who-refuſed > It is holden, that he which 
did refuſe the Executorſhip , Eannot aſſume that office 


after-thedeath of his fellow Executor. And therefore 


the Executorsof the deceaſed Executor, may ſue. or be 
ſued for the debtof the firſt Teſtator, and not the ſur-- 
viving Executor, who did refuſe the Executorſhip, 


whilſt bis co-t:xecurorlived z5. And this may ſtand for 


- a/firſt limitation, wberetn one Executor may ue. or be 

ſued without the.otber. | * 

| Furthermore it is to be noted, that when the Teſt+ 
14 tor doth make divers Executors, if t any of them doe- 
get the poſſeſſion of the goods of the iLeſtator'; the:0+- 
ther E xecutor hath no. aRtion for recovery of the ſame 
goods, orany part thereof 1: for one Executor: cannot 
25 ſue another. Howbeit T if the Teſtator make divers 
_  Executotrs,and dobequeath to.the ons: of them the reſi- 
due of his goods;it is not only lawfull for him io whom. 

they are bequeathed, to retaine the ſame; butalſo ifthe 

other Exccutorgenter thereunto, hee is ſubje&to an 


queath- unto all bis Executors the reſidue of his goods, 

the ſame ought to be equally difiribured amongſt them: - 
In which caſe I ſuppoſe theoffice of the Ordinary to - 
whom they are accountable, is of great authority, it one. 


if any of them happen todie, his part ſhall acrue tothe 
Executor ſurviving: Unlefle the Teſtatorby his Will, did 
declare. that the reſidue of his gaodsfhould be equa 


«vided, ina Will, doe make a] enancy in Common, 


In-which caſe, ifany of them die, the others ſurviving, , 
yet nevertheleſſe the Executors or Adminiftratorsof the 

party dying, may -recover ſuch parr-of | che. deceafeds . 
goods unduvide 


» As he himſclfe ſhould have had, bes 
<> 


3 


- 


35Dyer $0,160.n.42e * | 


IBrook: tit. exe 6. n. 


; g$8-parr,6.5. 3. 


aQion of treſpaſſe ». Likewiſe, if the Teſtator-doe be- mBrook, d-rivcnee, . 


N,104-. 


of them ſceke to defraud another=,, Which is robcun- i cms nosdereBany. I 
derſtood whilſt the ſaid Executors be yet living '; for ex. Brook. Abridge.. 


tit, accompt. nv, . 


U 
divided _—_— them. For- theſe words, equally. to Fd 
a 


- 
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why T he fourth part... 


35 Do. Cokelib.3z, 
Rclationum in Rat- 
* cliffes.caſe,*ol.:9.n. 
$ ubi refeit ita ſzpi- 
us ludicatum fuifſe, 
etianfi nulla in facto 
Jarcrvenit bonorum 
part1'io, 
37-Rar'o eft quia n6 
ſunt conjunttinecre 
nec verbis, & ideo 
non eff locrs rei ac- 
creſcendy. laf. poſt. 
Bar. in L. hujuſmodi 
M. dclega, 1. n. 2. 


Plaſ.in L.xn.de im- 
pub.& al.fub.C-Dec. 
conh61.336 &conl.z5. 


4+ 
glaſ.in d;L.fhn. Mar. 
ric. de conjeR. vlt. 
vol.lib.4.cir, 9. quem 
epcrepretium crit 
videre, 


r Lc interdum & ibi. 
P. al. de C:ftr. F.de 
hzred. inſtit. Dec. 
= . conſlil. 5g7. 

| ſlaſ ind. n. fin. per 
L.quidem $f :ibi de 
Teb. dub F. 

t laſ. ineand. L. fin. 
quem velin videas, 
'® namabi tradidit re- 
| gulamſeprem lin.ic-- 
Cienibus dotatam, 


-had lived 3s. Orif the Teſtator, making divers Execu- 
tors, doc bequeath to every of them 2 hundred pound, 
thovgh one of them die, the others ſurviving, yet that 
bundred pound ſhall not accrew unto the ſurvivours , 
but ſhall Lutony unto the Executors or adminiſtrators 
of the deceaſed, as a diftin& Legacy z7. 

But + what iftheTeſtator make manyExecutors.giving 
them the reſidue of bis goods, of which Executors hee © 6 
pameth one by his proper name, the reſtby a name, col- 
leive : As forexample, the Teſtatorſzith, I make my 
Brother and bis Children my Executors, to whom [ be- 
queath the reſt of my cleare goods : whether inthis caſe 
ought rhe Father to have as much as all his Children, 
or whether ought every Child to have as much as the 
Father? I ſuppoſe that in this caſe the reſidue of the 
deaths part ought tobee divided into two parts, and 
that the Fatherought to have as much as all the Chil- 
dren?: for it is delivered for a rule, that where divers 
perſons be comprehended under one name eolleQive, 
with another third perſon, then all they which be in- 
cluded under that one name, doe repreſent one onely 
perſon 9. Of which rule nevertheleſle there bee divers 
exceptions : One is, when the Teſtator willeth the 
ſaid goods to bee equally divided amongſt them *, 
Another is , when the Children were not*borne at 
the time of the making of the Teſtament f ,>' The 
third, and that is generall, is when the Teſtator meaneth 
thatevery perſon ſhall have a like portion*: for inthoſe 
caſts the rule doh not hold, tut diſtribution is to bee 
made according 'to the number of t1e perſons : that is 
to ſay, if there be three perſons, then the reſidue of rhe 
deaths part is tobe divided intothree parts; & if there be 
foure perſons,then inlo foure parts; and if . here be moe, 
thenri8to moe parts; every part equall forevery perſon. . 

1f t the-Teſtator doe appoint the Child in rhe Mos 17 
Thers wombe his Exccutor, aad it falfeth out __ = 

| other 
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Mother doth bring forth two or ghree Children at.thar 
one burthen , they are 211 to'be - admitted-Executors 4: 
Andas they are alto be admitted to the Executorſhip,, 
ſo are they all to enjoy the legacy. And therefore if the 
Teſtator fiy, I doe bequeaths a: bundred pound to the 
_, Child, inthe Mothers wombe.and if ſhe doth beare two 
or three Chi'dren, the Legacieisto be divided amongſt 
them *, Bur ifthe Teſtatorſay, if my Wife ſhallbring 
forth any Child, Lgive to the ſame an hundredpound., 
and ſhe bring forth two orthree Children, in this caſe 
every Child may obtaine an hundred pound, it the Te- 
ſtators goods doe ſuffice to ſatisfie the ſame ?, uoleſſe 
it be proved, that it was the Teſtators meaning that they 
; ſhould bave no morebut an hundred pound amongſt 
them =, | 
233 What ſhallwe faytothiis- queſtion. The +- Teſtator- 
 Mmaketh the Child in rhe Mothers wombe Executor, and 
willeththatifitbea man Child, he ſhall have two parts 
of the reſiducof his goods, and the Mother but one; and 
ifit be a woman-Child, that then the Motherſhall have 
two parts of the {aid reſidue, and the Daughter bur one: . 
The Will being thus framed,the Mothe! bringeth forth 
a Sonne and a.Daughter-; how much'of the. Teſtators. 
oods is due to each perſon ? Inthis caſe 'every perſoa: 
15.tO have a portion anſfiverable to the rate or proporti- 
on of the Teſtator *. :that isto ſay, the Sonne ſhall have 
twiceſo much as the Mother, and the Mother twice ſo. 
much as the Daughter: - for example the reſidue of the 
Teſtators goods ariſing to ſevenſcore pounds, the Son 
ought to have foureſcore pounds, the Mother forty, and 
the Daughter twenty : ſo the Mother hath double ſo 
much as the Daughter, andthe Sonne hath double ſo 
much as the Mother. 
19: But what t-if the Will being ſuch as before,uiz;thar - 
the iſſue being maſculine, ſhall have two parts, and'the- 
Mother but one :_ apd being feminine, to have: but one. 


part,, 
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"The fourth part. 

_-part,and the Mother gyo : the Mother doth bring forth 
an Hermophrodite, or perſon having the parts both of a 
manand a woman : whether ſhall this Hermophrodite 
have ſo much as if two Children male and female had 
beeneboth borne > The Hermpphrodite can have but 
©ne portion : that is to ſay,the portion due to that Sexe 
b L.quzriurf.de whereof the Hermophrodite doth moſt participate b: 

ſtar. hom, 4, and if that alſo bee doubtfull, it is to be preſumed 


' cAddic.ad Bar.in Y : | 
_ Laquaritur. according to the more worthy kind <. | 


=; Of thoſe things which doe a pertaine to the 


apparanceof the Teſtament, 


1 Every Teſtament 4s to bee proved by witneſſes, or by 
mriltng, | 
1. Two _— es needfull ;. and two ſufficient, | 
3 What if the witneſſes bee not free from all exception, 
whether doth the number ſupply the defe&. 82039106 70 
© 4 Sometimes one witneſſe 1s ſufficient. 
' 5 Every one may beawitneſſe which ts not forbidden. 
6 Three eſpeciall cauſes, which doe miniſter exceptions 
againſt witneſſes, | 
. 7. Who ave excluded for their diſhoneſty. 
8 Al malifaftory are not repelled from witweſsing, 
9 who are excluded for want of 1udgment, and bow long. 
. Io #ho are excluded for affetion, and how farre. 
11 Whether a Legatarie may be awitneſſe, 
12 Whether a Woman may be a4 witneſſe, 
13 Whether apoore man may be awitneſſe. 


$6 uh; : Met" 

* Aving' ſpoken of the general! internall 
forme, common to every Teftamenr, that 
is to-fay, of the making ofan Executor: 
now let us returne to the gezerall exter- 

= zal forme , that is to ſay, the forme 
Þ LR. whereby 
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O F. the formes of- Teſtaments. | 


whereby evety Teſtament. may Lawfully 2ppenre« 


1 Wherefore t that WillsandTeſtaments may Lawful- 
ly appeare, it is requifite; that tliere be ſafficieat-proofe,. | 


either by witzeſe,or by writing *; | 


Of proofe' by writingy..it foloweth afterwards-in the: 


handling of the particular forme of writtenTeſtaments>; 


Concerning proofe' to. bee made. by. witneſſes, two; 
y tO: be examined: : Firſt, how: many oo ulrovollib,z.xit-14 
| Infra cad. pare. $... 


things are eſpecially te» 
witneſſes are required ' for the full proofe. ofa Teſtament 
er laſt Will : Secondly, what manner of perſons:maybe. 
received for witneſſes. | = 

For the acmber, By i the Lawes and cuſtomes- of this 
Realme,,. two: witnefles arb ricedfull's, and! aggine; two 


more than.two,ſo it is vaite tO have no more but one ©, 


For the betterunderſtandang of the which twofold con- 


clufion::- 7 " ay 31; 50 \ 2) $3 S017} £3 
Eirſt, where it is affirmed that two: witneſſes be ſuf- 
ficient; that- is to-be underſtood, in caſe the ſame two 


witneſſes. be without cauſe of exception * : but if they: 


be not lawfull witneſſes, two. alone are- not ſufficient for 
the proofe of a laſt VWill-s; at the leaſt where:the' ſame 
is.o bee proved in- forme of Law. 15.030 
But what if | the witneſſes be: not free from, all ' ex- 


ception, but yet are'more in number than-two, fippolſe 


| z IWO- 
are ſufficient 4.So rhatas it is not neceſſary: ro: have any: 


: 


25. | 
c lus autem Civileex-- 


igir ſeptem.$ſed cum 


paulatim.&$finaſt, . A 


deteſt.ardin, + | 
d, Lindw. inc. ſlam. 


teſta. lib. 2 . province . 
conſtitu. Cant. Pece - 
kjus in c-privilegium 
de reg. Wrobetw7o « 
elaſ, inL cun&.C. 
a _—_ Trinitatce . 
yppol.Singul.4a02,. 
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barisMantic.de con- - 


ject.ulr.vol. lib.6.tit.. 


3-1%fy, 6, 
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_ cumeſſesde refta... 


three: orfoure : whether bethey ſufficienefor pn © rr nag NE 


the Will?-It maybe anſfivered; rhat- if the -exceptions - 
whereunto the witneſſes are ſubje&; bee light or ſlender, . 
ſach as doe in partdiminiſh the credit of their Teſtimo-- 


ny, as: the-exception of friendſhip , domeſticity, Or" . * 
{ſuſpicion of ſome ſmal fault,there the-numberdoth ſup- 


ply the defe&; and fo the teſtimony of three. witneſles, . 


not altogetherclearfrom thoſe wage on is as the Te-. 


ſtimony of two witneſſes, without all exception 2 But 
when the exceptions whereunto the witneſſes be-ſubjedt, 
aregreat and heinous; as the exceptionof perjuryonh -— 
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"4 De perjurireſtima-- 


.* 
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pond ereth the RN bow faRi,opti- 
82nd thereforelight life; ght credit. alſo. Howbeit'+ 2+ C:de.funma Trans | 
mongftmany1imitations of this exception, drawne from. , xc. Tae ge 


the evill life of the witneſſe ©, this 13 one\, 'tharifany elthe robes 4 1 


manhaving commntedany erime,(perjurie excepted) © inumibus d6 egy 

' 7 hathaeformed his manners; cleate. om bis former fablt, þ 1.:.33;.*4c wi 
andbath lived-honeftly'}: atd Jaudably-byrbe-ſpacerof < De quibus.: 
three-yeeres beforehis faidipraduRtion:, ſuch: a.perſon 

1S nOt! _—_— from being a witneſſe «, LY Y 8 10: ©3413 hic inL.cynftos.C,ds 
9-: The ſecond: hcauſe (doth: comprehend 'ehtildren f, ſumma. Trinitares, © 
idiots.5; lunaticke perſons:*} and ſuch-like of whom ir vg 


and commendable life:;, are'nartobe':repelled zſotheſt refia. ord. 


perſons being altered in their knowledge, that ivto fay, 8 KF; dempws 
the Child being gtown' toyeers of diſererion,theidiore 2; # bac, wb. 


made wiſe, orthe.lunatick perſon'notdiftracted 
fir, or frenzie ,then their: Teſtimony. is to be. receiv 
even of thoſe-things which: were dane during the time 


of their minority ', or madneſſe *, ſo that. they-were nor 


by. his Trad. detcſtib. « 
114. Bar. Trad, , 


h 4.S teſtes & Min+ 


10. Thethirdf cauſeywbich is affe&ion,doth:reachunto de-Curator. ubi dis 
_ thoſe witneſſes which bee of kinred or alliance = , or fioguir 4ncer furjo-.. 


o | ſum&mente captum,.- 
which be Tenants, Servants, of of the houſhold ofthe ; aogel.are. ind.s 
party produfting them *®; and to the enemies of the wins Alerts Ta 
panty againſt whom they are produdted ©: Item: toall. [gras T; 
probac verb.furioſusconcl.828, { 1: Tul.Clarpra®t cral.q.24.Alberic.)rad.c,g.n,q. . m Dequi+? 
bus Alberic.d. TraRt. e.1,& He&tor Amilius trat,deteflibus verb, affmis... n De his reſti ] 
idem Alberic.d. tratc.2, *' & ' Inimicusquatenus repeYgndus,docetMaſcard. ind.tratt.de prom 
dac« concl-299, quarenus vers recipiendus, Campegius.ur:R.de — | FER 


Malcard, de, > 
withthegravity:of his:life®; «+ lai.in L.cuntes-- L 


card.& [aſ.ille concle.. >; 
464. concluſ,, 2468, = 


- 


reſtib, n.g8. ubt conn | bb 
ſtirvir differentiam- 2 


| Utterly voide of underſtanding in thoſe former: eſtates!. £5 Eenmobinta.. | 


k Ma'card. Trat.de' E: 


-M 


=" 

+4 
x; 
40 


my 


+. he fourth part. A 


cp thoſe which arc to reape any benefir by their depofiti- 
p-Albericus,Tra8.de ON P: wherein (as,in many things elſe) very much.is at- 
tſtibusc.4. , tributed to the diſcretion of "the Jadge, who,as the 
Par Hebtornilnea kinred Or aftnity betwixt the witneſſes and the party, is 
Te cereltb.verd. neare orfarre off; the feare of Tenant, or Servant ,-or 
Oh 61 his Lord and Maſter, greator little, 
Gabr. li.com.conc! the difpleaſure of his L | 4 
rix:dereſtib.concl. 9. the enmitie betwixt the: witnefle and the adverſe party, 


10,1112, 23,14 >15, - or the commodity: the::witnefle isto 
Neon Be inn hot or cold; or the 


F Wiſe e ought to! give 
eo.dereſtib.cxer,n.8. TeaPe, more Or lefle : So the-wiſe Jud _ g 
heir {a and depoſitions 4. 
Rebuff-de reprobac. more orlefle credit totheir yings anc , _ 
@ſarcacts vab. vor alle fay ofthe Teſtimonyof theſe perſons . 
+>, 93þ <9 Ure fa woman, and.ofa poore tnan'> 
Aicus,&verb.conſan- pet urs ( LENT hah oy py frhe 1.1 |; Ay FN bee I 
. ic. LTfuppoſe theFf Teftimony-ot the: Tr a, 
x $hepaarts _— 6d Thr the reſt of the Will*, buteloe tor bits owne 
> wer ory Rr ſ: fore where -there bee but twowit- 
-F Porciws, ind. $ Ic- Þ 6 acy!: and there re v | ab "ae 
OE bus Nefles of a Willwhereineither of them: hathſomew 
gp = ron | bim, rhis Willis not ſufficiently pro- 
C.dereftibus.&Por- bequeathed uno him, this Vill ee AOL. 
citrsind. $ legatariis. ved forthoſe Legacies ts but for the reftof the VV 
ETON Gemetiies ſufficiently proved *. .. 
.teſt b.c.4.n.57.verſ.n ſeemet to BE ww ; y malls i iobteadie brat 13 
hoe ar,Viviuslid.cs. A woman tis alſo a goodwitneſle 'in + Ie 12 
 opin.verd-Teſtis Laws Ecoleſiaticall * : And whatſoever divers doe 
x Panor.&Coyvar.in - | Sagar hour all exc Y. be- 
" <ccumeſſesde Teſta. write; "that a woman is not wit : wn Orc Fur 
EXLTR. ::.. Caulc ofthe-inconſtancy & frailty of the feminine Sex, 
y Dec.in L. feemina. he hey 1 the:ſooner; bee? corrupted *:yet I 
dereg.jur.f.Graver. where by THRey may NE IP Ge | chore ett; * 
raconhi.99.n-g. take it that their Teſtimony 11 00d, : ef i 
Add ng ">> may bee proved by twowomen alon > being © AT 
a Sichard. inL. bac without exception Wo ESL "A ARE 
confulitumaSexim- A Poore f ittan likewiſe, being an honeſt man, is not 13 
RipaTrad de pete. forbiddento bea witneſle d, be. ME 
C-2.N-24.cuz ſenten- Bs Ns y b. teſt. 
; is eſt, Covar.ind. c:cum efles n; 14. b Vivius Theſaur. com. op« ver | 
Tavers luſtinianiſts, kara rang expend FIT detcſtib, conc], 18.-ubi rradira ſt regula de 
paupecre telte, varic ttim ampliata;riimlimitara, 


Of the particular. formes of Teſtaments. 


x. *o may perticuler formes , as kindes of Tifts 
_... | 


$.xii. 


*. + 3 


WP hoy wes 7 in > oh than are_the . hy 
E of Teſtaments-: Por: every. kinde. hack. ” 
VS Eogenler hens. , by the. which it 


from -the 
- The ſeverall Link of Teftaments Pe Mop nou kn oy TT. 

ay, ſom-ebe ſolemneTeſfaments;and ſome be unſotemn: b-Aapricga ag 4 

ſomeVritten,and ſome Nuncupative:ſome privileged, 8. 5 5 8,9,10, Lhatge 
- ſome unpricnaged. b,Ofthe particular formesof every ** - 

of which kind, albeit I.have already ſaid fomerhing in 

rhieie ſeveral] Pofintri©ns : : yer now alfo it-ſhaF not be in 

vaine.to adde thercunto theſe things following. 


Of the forme of a ſolenne Teſtament. 


1+ Divers things ought to. concurre. tothe Ugh os. | 
Joon Teftament. | ” «0 
. No meh tyed r0 the obſervation of this ſolomne forme. ; 00-4 4 ll 
f. XXI1I1. 4.2. _ 
y N the making of foletie Te faitetiesctuity 121127 EY 
S> things are requifice, whereof if'any once 74 7 $dcampeula yr ol 
OM | ' v- wanting, itis not reputed a Proves Ke ſte Tay < I» 
1: "& BI. metit 5, Firſt f it is requifite thar thiete. beeba.g 1 
ow ſcven witneſſes preſent at the making they- © Auth,uc 
of b: Secondly they rtuſtallbe required, neitheris it ſif+ 5 tore 5 
ficient, that they be prefent by chance ,or unrequired:©'+ dLingules » 
Thirdly, iti$ required,that cvery witneſſedo ibe his. *:* ads 
..name wWithhis owne hand? ke writgot elſe two br eL ny hy © "2 
three others for' him 4: Fourtbly, itisrequiſire, that the .2ntiquizaC. de re 
Teſiator-do withhisown hand write hispame, whom he- celine manage; 
will ſhal ſucceed and have alt his goods;zand if he cannot ; tioheredis, ur pro=.. 
vrire, that then hee name him beforethoſe witneſſes 6; pic tfotor SY Fr 
Fifthly,it is requiſite that the witneſſes be ſuch asarenor oor" an ian i 
forbidden to beare Teſti in. that behalfeF: Sixthſy; rc,an rlnedemtons H 
it is neceffary that the witneſſes do ſee 8&behold the Te. nts cierince, * 
ua.DD, ind, L. jubemus Graff. Theſaur. c wm. op. $ Inſtirure, q 17. S reftes, 
| ; 3 | ſtator, ”: 


"WER 
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| T he fourth part | -- 
© g Menoch-deardir. ſtator, & not hear him only g. 1s isalſoneceſfary thatthe 
| Tak qd io. witneſſes do ſealethe Teſtament either with their owne 
"in 4. icd cum ſeales,or with the ſeale of another b, Finally, it-is necelfaty . 
ln cum pay. "Dat © Teſtament bee made at one time, without any 
+ wh P"” intermiffion, except naturall,ſuch as cannot be avoyed?, 
3Eod. $ &.ibi Min. 'A VVill thus tmade, is a called a ſolemne Teſtament, 7; 
fp. - 455; Mien encn monkiuLGove, (ap 90 man isnecel- 
= t.6 9, {ari thereunts here in England x) it were 'a more 
| dre RP ron kkge well againſt the forging of falſe Wils,as ſup- 
WES Oe prefling of true Wills, - | | 
ED Of the forme of an unſolemne Teſtament. 
1 hat is requiſite inthe making of an unſolemne Teſts, 
ment, 
.- Pe & XII. . 
2&9N thet —_— of an unſolemne Teſtament, ; 
it is not preciſcly neceflary to uſe any of the - 
verb. provatis lib. 2. "SP aforeſaid ceremonies : This only is needfull 
' provineial. conſtiru. = here with us in England, thar the Teſtator 
Ano ib-3 cates, 40 appoint his Executor, and declare his Will before 
9.in c. privileg. ds EWO Or three Witneſles, whoſe Teſtimony, partly by . 
| —- .; the Lawes Eccleſiaſticall », and eſpecially je hs neral 
quod fcriprum rey. CuſtOme of this Realmeb,is ſufficient for t wx. 79s 
qunMinſn gnRub anda ati6 of the ſame Wil,concerning the appoin« 
He eo acate, ting of anExecutor,or thediſpoſing of &charrels:._ 
que uti civilts obfervation< non tcnentur ( quarum Anglictcſt precipua) jusmilicaris reſtamend 
obtinere, fi quanulla propria- tex exter. | | 
$3: Of the forme of a wricten Teſtament, 
1 Drvers things conſiderable in a written Teſtament. 
2 Inwhet matter or ftuſſe the Teſtament is to be written, 
3 1n what language the Teflament is to bee written. 
4 In what hand the Teſtament is to be written, 
5 With what notes or charaflers a Teftament. is- to be 
writer, | 
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- $ whether wieneſſes Leneceſſary tn s written With... > 1: 
9 How the Witneſſes are t0 depoſe 1 i proving thewitts 


- bewritten by the Teſtator, 7» "22 
Io. What wif the Teſtament be feunds in the Tater ch, - he 


+. — 


[a | 


I CR IEN 
- tofay,ntbelife time oftheTeſtators, with Ng other - 


T s thete abſolved: Mor there od Ran r= 
: s which may ſeeme to appentaine tothe-formeof '£ 
written Teſtament;namely, iz what matter or fete Eel 


ſtament is to be written,/z what langnage, with : 
letters, nates or Charafters , with what words or ſentences: 
and whether irbe alwayes.neceſlary that there. be i! 
ſes of a written Teſtament, 
2 Forthe tmatter nbererz the Teſtament is written, the Y 
Law eth notwhether it be paperc or As 
- Other like ſtuffe apt eg d. 


FT amt a" yn js 
fire,orotherwiſe,ſo the ſame may Go S&underſtoodf. i44 met. 
5: Forthef notes or CharaFers, it billet noewherharthe hoe 
fame bee wſnal or wnaccuſtomed 8. Ukſuall or accuſlomed om d ſerip=.- | 
notes be theſe;xx.s. for twenty ſhillings,Cl forgo has RE i Mole, 
dredand fifty pounds, 15 90. fora thouſand five-hundred -» 
fouxeſcore and ten,with fach like, whereof Lenight bring © 


bo DD.in L.quoniam.Cole reſts. Hoe 

nos — pag, FOX _ ani 1 "20 
- nentBar Angl.& LT | | exceptiv,, 
| velutiinreſtamento militis,adpias cauſas abi Valg Len, acme Su rec AER 
TE POogees: caulz,cz! 2 GraTh T3, 940, 


Ea 
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fir receflaris aliqua Written”: much lefle ought it to 
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4%; The fourth part. * 

infinite examples.Unaccuftomed notes and charaQers be | 

-as when theTeſtator dothuſe the (1)infieadofthe 
letter(A)the figure(2 ) inſtead of the letter(B)the figure 
(3)in ſteadof(C)8&c.orperhaps ſorme other more ftrange 
Characters thantheſe in place of letters. Howbett if the 6 


CharaRers bee ſuch as the ſamecannot be read orunder- 
ſtood,theTeftamentis as if it were not writtenh,orifthey 


© © Lair. fx 6Tabul.re- maybe reador underſtood, cither by the ſame,orby ſome 


Ra Vaſqdret-'* other writing, or by anyothermeanes: yerif thar writh 


7 ex lihoiomre fn, Wetebur a draught,or preparation tothe Teſtament, al 
elk wg -notthe Teſtamenr it fie itis without any force i, - 
-mill'S 1.deleg3-. | Words f audſentences, are: not required for the forme 5 
x43 At ofaTeftament,but for the exprefling oftheWiltand mez- :- 
XF L-quoniamindig- ning ofthe Teftatork, 8 therefore ifthe writer by errour 
aum.Cederets Mor mit fone words, whereby the ſenſe is unperfeRt ::As for 
dc verb, ob. n-8.in .example,the Notary doth write thus (1 make my wife my, 
4... : ofthismylat Will & Teftament)leaving our this-word 
4. ages 99 -(Executor:) inthis.caſe the-errour @fthe Writer ought 
1 Lerore.C.dereft. NOTtO prevaile againſt the truthiof the Teſtament/:forthe 


_ md.L.errore-Ira ut T4 prefiumeth that more was - ry though lefle was” 


in hoc excmplo non prejudicialltotheTe- 


opeobatio. quail Sok- ſtament,where in ſtead ofthe wordsomitted,other words 
baerrayerargyelquod .E1.0 fame ſenſe to ſuch purpoſe are uſed & expreſſed »: 


_acſtator omnia-nun- 


IJ I erar , ciim lex For example,ſuppoſe that in the Teſtament ir is written, 


krlocoprobatio- that the Teſtator doth bequeath ſuch Landsto ſuch per- 


oY wwe rene ſontohaveandtoholdtohim 3s: to his affignesforever- 


_eſtprodare ulicrem i more, Howſoever inthis device there isnotany mention 
Ham efe reftaroris, OF hoires., without which word an eſtate of inheritance 
uxorem, quam vult | | : 2” COIN : 

offe ſuain exceurri- CannOt paſſe, by any deed or gift made whiles aman yet 


-ecrh, laſ. ind.E.infin. . tiverh., yet becauſe in Teftaments,the will andthe intent 


R nn Eds "of the Teftatot is preferred before formzil of'preſeripe 


words, arreſtate'of inherirance dorh-thereby: paile, as if 
"hee had.mide expreſfle mention:/of his heires COches EX- 
amples to'the 4ame-effe@ are extant in ather places of 
this Book , which to repeat were fiperfluous, '- 
: ci haone, 099 laftqueſlion,uiz.whetherfitbe necellt- 8 
Ty thatthere be n#nefexafa written, Will, at 4 
| ſwer 


© Supricad.part;£u, 
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—_— ” - the farmes of Teftaments. 


frer, that if it be cercazae and andoubtee, that the Tefta- 
ment is written or ſubſcribed with the Teftators owne 
hand:In this cafe the teſtis | | 
fary *;, Burif it be doub:frully "the Teftamentwere 
writtenor ſubſcribed by the Teſtator ; in this caſe the te- 

| ſtimonyof witnefles isneceffary,to confirmethe fame to 

' 9Ibee the Teſtators owne band But F it mn 
the witnefles to ſay chisiitthe:Teftatorsown hand; forwe 


know his handrzneither is ir ſufficient(inthe opinion of 


divers)to bring forthother — 
of the Teſtator, andſo prove the: V 
ſubſcribed by the Teftator, by comparing /ſichwritivgs 


frheknowne hand 


with the Teſtament': Forthewitneliesi maybe deceived 32h 


(the Teſtators hand being eaſie robe coumerſeited,) and 
therfore proofe by faniligude of hands is not a fubproof*; 
faving inthoſecourtswhere theſtileorcuftome doth ap- 
rove ſuck tetimony forafultproofe%,orwhenthe Te 
mentisto-be'proved int forme: nevertheleſic in 
thiscafe where it isdonbtful} whether the Teftator did 
write or ſubſcribe the Teſtament, ifthe witcieſles doe de- 
yo: that theydid ſeethe Feftatorwrite or-fubferibe the 
eſtament, and being learned, know'the-ſameitobee his 
hand =, orelſe thar:they-did- heare the Teftator confeſle 
that he had made hisFeſtamer,ortharthefamewas inthe 
handsoffuchaperſon?; or if the: Teſtament were found 
intheTeſtators Cheſtamongſthisorherwrivings:Intheſe 
caſestheproofemnade by comparingof hands; albeir the 
Teſtament be tobe provedin forme of Law, is'2 fulland 
fufficient proofe =: Or if there be none of theſe helps by 
likely circumſtances; yet:if on, the contrary there bens 
ſuſpirion of fraud or feare of ſubornation, T am of their 

. Opinion-whodoe hold that the circumſpe& Judge may 
allow the proofe made by comparing of hands for a full 
proofe *!: Butthen alſo the writings ſo found inthe Te- 


deprobac.yer. reflimuconchiſc $20.66, 


'Nionem non cgofalſam cum Molineo, 


ice2que m aibittio judicis pofitam efle cum Decio ſentio. 


aa 3 


Rtators 


ny of witneſſes istiot necef dilea. 


illt& be writey or | 


| a Alex. con6l.ng.v01.3-n.4.5Natta 
& Giaff. Theſaur,com.op.S.Inftuntio.qu6.n.s. Dec.confil.2xg, iv fin. Sociv,confili63. ne&hane opi« 
imo.communecm cum Alex. periculuſam ramen cum Maſcardoz 


p Anth.quaifine 
dereſts. + DD.ibi, lo. 
Malina | 


verb. reft#tn. conch. 


1352-1.60.&c. | 
'q Bar.in L.fi fra fer. ' 
Pere Edecon. de. 
voE3.n-2,3, Farif.c& - 
filtg.yoL3.n.26. Co- 

var.im. c. cum tibi. de 


Ith. 2. caſ.t14: nc T3» 4 


f. Sichard.ind;Awnks 
"quod ſine, Alex: . 


confil.78:y01;3. Mov _ 


lin.in addic.ad:Ale% 
cornfil:114.vot 7.” * 
t Bar, &ali,n Lat 
mnonendi.ff, de jure 
jar AE deci.vh, 

aſcard.rra&.tepro- 
bac. verb. cSparatio. 
nu Veſtrius prat. cut. 
Rom.lib.6.c.r , 
Alcx. d. conſil.78. & 
confil.123.voLr.n.5. 


'y Bar,Imo), &alii in 


Lf ita feripſervde 
cond. & demon, quo- 


. - 


rum opinio magis.cft 
mug efte Graf. 
Theſzur, com. op. $ -, 
Inftiturio.q.16,n.1.% 
S reſt;m.q. 16n-fin. 
z Natta; ind.Auth, 
quod fine.Graf, The. 
faur.com.op;Srefituns 

q#r6.in Gat Maſcard- 2 
in d. Auth. quo: 
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-* The" fourth part, * 


ſtators Cheſt, muſt be ſowritten,as ir: may appear not to 
b Bar.ind.L.quoties D£2 draughtor preparationofa Wilbur theTeſtament it 
Safdebercd. infti- TelfÞ.VVhar if theTeſtator ſhal acknowledge,thathisTe- 
wead-Maſcard-eocl. ſtament-is cotained ina ſchedule or writingavh®® be left 

6-40" or yer in the cuſtody ofſuch a man: now if that man bring forth 
vari illa:equifira, de a ſcheduleand upon his oath depoſe that tobe the ſame 
unnddur. qd writing which the: Teſtatorleft inbis.cuſtodic,wherther 
pretionem,exenfam Is this a ſufficientproofe of theDeceaſeds ill, without 
icriptionem, libero any further comparing of hands, yea or nay?: As the caſe 

tech þ the proofe is ſufficient,without ot : 


PRFY '4 


_ « 
” 
mon mm 


WI" —O—_— 


a 


&c. fine ob. is: propounded, 
ab oa gs inter ringot hands 38, But if theTeſtator had faid,thart the ſc 

Jer aq «0 Pi. dule or Will was written with bis ©wne hand, then the a+ 
raler, exiamſiconice foreſaid proofe is not fufficient without: :comparation-, 
de manu teſtatoris: yherby jt39 may appear tO havebin written by the Teſta- 


noe pareguiica tn: ror:for inſaying.thatthe ſchedulewhichbe leftwirh ſuch 
lincc ſuruſublaraju- a perſon, containing his VVill, is of his own handwriting, 
thee Eveaitd. ye. i ſeemeththat the Teftator did not repoſe ſuch truſt» 1n 
rumaurem, infpeto that man;as that histeſtimonyalone ſhould ſuffice,unleſſe 
Jure genre 9203 allo it did- appeare that the ſchedule which ſhould bee 
Tverae Remnant mil. brought forth,was written by the Teſtator; which in the 


Irerac R 1 mi 8 | 
cs, liberd fruimur , former caſe isnotneceſlacy,where itis referredto.the ſole - 


noneſt neceſſaria vel ,_.. 1- TK s gp > 
Tg "1... Credit ofthe witnefle with whom the writing was left 49, 

puurry err fey Butwhat if f the Teſtament be found inthe Teftators 10. 
ludfolim exigiur,ue Cheſt, or ſafely keptamongſt other writings, which Te- 


— vie ſtament is neither written by the Teſtator, nor by him 


fuiſe,velſubſeriptam ſubſcribed; bur altogether of another' mans hand ,whe- 

Socaba quaricſolen- ther ſhall this writing prevaile as. the laſt Willand Te- - 

bujuſmedi. {criprura Ntament of the deceaſed,or not ? It ſhallnot ©, unleſe it 

noni prxparatioad be provedthat the fame was written by the commande- 

Ce 0262 ment of the Teſtator «, or unleſſe it beſealed with the: 
eſt,gzinfia ſeale Of the Teſtator ©. | art 
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Of the formes of T eftaments. 
'.Oftthe forme of a Nuncupative Teſtament. 
2- Of the forme of words in « Nuneuyatrue Teſtament, + 
2 Obſcnrity and Ambiguity to bee averded.”- 
" 2 Obſcurity, what it is, and how tt an dj 8voyded. 
| 4 Ambiguity what, and how it may ve avoyed. 
5 The difference betwixt O bſcurity and Ambiguity, © - 
6 Wills favourably intepreted. aug * of by ts 
' 71InContrafts,tnterpretatibn is to bemadt againſt theparty, 
£ | et XXVT. | et 
N the making ofa NuncupativeVilor Te- 
>  ſtament;this ischicfly to he obſerved, that. 
the Teftatordo'name his Executor,and de- 
B clare his mind by words of mouth, withone 
RIS writing, before witneſſes ®.As t for anypre- 
IT cife forme of words,none is oy wp pt ere 1s it mate- 
riall' whethet the Teſtator do fpeak Pey or unpro- 
perly <, ſo thathis meaning do appear as hath been here- 
tofore confirmed by divers examples a:But-it is norſuffi- 
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witneſſes, umtefle hedo leave ſome underſtanding alſo of 
his will and meaninge. | ' © LOL OAT! 
Andalthovgh in writtenTeſtaments,itbe alfo required 
that the wn, and ſentences be ſuch as thereby.the Te- 
ſtators meaning may.appear f: yet more ſpecially it isre- 
quired inaNuncupative Teſtament;for more ſupply may 
be made inwritten Teſtaments than can be made inNun- 
cupative Teſtamentsconcerning theTeſtators gs. 
2 OR T = the Teſtator ul on better perform 
_ this thing, & that his meaning ma tterunderſtood, © *** 
he mais much as he te obſcurity andambegurtyh, 
Obſcurity + , isavoydedby ſpeaking plainly; for an ob- 
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 ſcure ſpeech is that which either cannot be underſtood 12 it Pipe 
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"their Clients, and therefore if itwere but to avoyd long. 
and coſtly ſuits, : it is meet that the Teſtator.uiter his . 
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of the + mg formes of he: —R—_—_ or hf wits 
SJC cerning the ſorites of Teſtament 
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TARIE TREATISE. 


VVherein appeareth who may bee 
Executor,and is capable of a Legacy, 
and who nor. 


The Paragraphes or Chapters of the 


fifth Part. 
Hat perſons may be appornted Executors or be 
capable of a Legacie. $.1 
Of an Hereticke. 2 
Of an Apoſtats. | 9.3 
Of Traytors aud Fellons. 0.4 
Of bim that is out-lawed. 0.5 
Of an Excommunicate perſon. d.6 
Of Baſtards. | $:7 
Of him that is mad. | $.8 
Of an unlawful Colledge. | $.9 
Of 8 Libeler, P.10 
Of F ſurers, Sodomites, and other icious perſons. Q.x1 
Of an uncertaine perſon. EE. $.12 
Of @ Recuſant convif, - b.13 
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wa N the fifth lice Fate 
is ry Treatiſe, is declared, what perſons may 
be appointed Executorsand are capable of - 
a Legacy ,and what = incapable of 
dan Executorfhip or YY Y; 
z Tir. dehzr. inftie. ST n fora ſnuchastheLaw dbt i libettyks the 
Cc Tcl twhombee will to- his Lxecutor 3, 
Tri&. regul. + a1. and likewiſe to'give +. mporunfreT am certain 
verb.cxccutor, =_ _ ;Thismay bedelivergd wr Hor o 
. " legati-Inftir.de on miybe; anx Bxecutor,and is.c2 leofa Le- 
ind, tit. gacy aving ſuch as afe forbidden © . Now when perſons 
dehercn rp the be whic -h are forbidden,hal ſtraight t way bc ſhewed, 
informs libell; , ad afterthe view of the greatneſſe of the 1eſtators liberty 
reddenration.Turel. jn appointing his Executors. 
Sadexecuores.n- Bird i615 (tOborubderficod that thisliberty..of: the 
| Teſtatorisfo large 8 ample,that albeit rhe Teſtator bave 
children of his owne naturally. and lawfully begotten, 
d Braft. de conſuer. yer bythe: Lawesabe cuftomes of: = — the'\may 
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ol ue 6 your ry ecutor,he doth manumit,or rem wer Rr ——_ | 
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art eve =. ein mayasExecutor have ation againſt his ownLord, 

- = = way alis - in caſe he were indebted tothe Teſtator *, becauſe hee. 
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wm legibus, e Libr.infſtir,it.dehered.inftituend,in HE HT ORR 40. Brooke A- 
brid.rir. vellein.n. 68, Erlicer jure civili ſcrvus inſtitui quidew poreſt, non exccutcr,ut perBald.inLs 
idqued C.deEpiſcopis &cler.n.3, Tamen jure quo nos utimur,inſtitui poſſunt ſervinoſtratescxecu- 
rores, ut per Littleton & Brook ubi ſupra. Quinimo eodE jure civiliſervus conſtitui poteſt nudus exe» . 
cuter. Is, de Canib.TyxaR.de cxec.ult.yolunt. part 149.3. n.47-f D-tir, dehzred, inftic« in prin, glo' 
dplaccaind.citis prin, þ Licth tit.vilenage fol4o.Brook tit. yillein,n, 68, 
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and ſhetakerh 2 2ioſos obremalicen. - © 
hether the ua Fitz.ti execur,n 
Qetothe deceaſed, ry "erm —_ ions 9 debe inked _ 
*B©5, 2aMOngh the learned expert inthe of ICorar.in <uadete 
L whom it hath been Y-argued pro op a: ceſt comy 
Pra *; bur now at Lk, it ſeemeth to be WS OP. Nig- 


| —" . Peckius de | 3 
that the releaſe of the busband in facha caſe ts ein, oy Peck 29 ; 4 
AD powerto appoine Execy elecuror,. 1 

a8 done Refonzof ful 386, bur alſo Infants =, ang o? | 


' In minor; bridg. tit. Firg, -A- 3 
then he de 2CQUIL 8 diſcharge rhe debion pon a Ot et Brock, cod. 
25 he dovh reee; fos the - ; tor for {o much Ta tr 1g2,Y" 
and dutyofes =. ren he doth 


ne dot] the office ar. 5.5, ;. 2 17. 
" his Þ I bing which hc is inabled to do,and fo P : ds, 
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Ur2 Cltioy 
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ncgotia procurator. A CONETary opinion, eſteeminghim ankit to manage ano- 
Trac.de execut. ult. therg affaires, that is ungble' to: !goverabisgowmn* : which 
volan, prins pir'®* contrariety'heverthelefſe maybereconeiled;noronly by 
$ Verior (inquir the diſtinRion of law and'cuſtome 5;or bythe difference 


, nia, qui . ' —_ - ; ' | 
fic mm: ot of peciallyby the diſtinQionof Afts conformable 8 nor 
annis, majorem t= conformable tortheoftice of ai Exeontor,wherofthefor- 
men up, ac, cxeee merare holden lawfiill,notwirhſtanding his minority;and 

jc ofno validity in Law **;/But ifthe Infaritbe ſo 
non admiai. Trae. the Other of no validity in Law **.'But 1t the be fo 
_ ; 11s egg 6 yongthat he hathno diſcretion(forit isnor only lawful 
ſap -canm: * to make ſuch anone Executor.>bur alfotheehiltin the 


20, Speculator. tr- mothers womb and unborn at the death of theTeſtator 1) 


RP —_ 5- in that caſe the Ordinery,or other to whomthe-approba- 


79.ali579- tion of the Teſtament appertaineth,afterthe birth ofthe 
14 D-Coke 14-1e- child, both-commit the excoution of the Will to the ti 
9 thee 1-15. tor of the child forthe childs behoofe, until hebe able to 
& polthu.quz lex cr- Execute the ſame himſclfthe which tutor bath authority 
$loquarurdehzred: xg deale as Executoruntill thechild be able toundertake 
a in executo- the Executorſhip Df? that is to ſay, untill it beof the a e 
ris conſtiione , of XY Il yeersas isaboveſaid during which minority the 
is 66. 25he.4, oi Adminiftratorto the childsuſe,cannot ſell oralienatea- 
Kat, quicquiddixerit ny Of the goods.of the deceaſedunlefle it beupon necel- 
Juscivile, Vide Dicr. fipje,as.for thepaiment of the deceaſedsdebis,orthat the 
NT ne 12 goods would otherwiſe periſh *:nor letra leaſe for alon- 
. contradidiore. ſa- gertermthan whileſt the Executor ſhallbe in minority: 
Pine ee ea becauſe having that office forthe good 8&benefir of the 
cianEborac. — Child only,hetmay notdoe aty thing to-his 3 res 13's 
23. D, Colin 17.  Sixtbly it is lawful for the Teſtator notonly-toapponnt 
43. Iiden, . © © hisknowne friends and acquaintance his Executors, Oat 
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ordain to be hisExecutor,cither that perſon rowhom the 
Teſtator: if the Teſtator make; himto whohe j2indebred; 


ur. delibera;d, Fin ., 


15 Lawesasallo by the Lawes of this Realms, he is in, 
as good caſe asother creduars of: the des alcd, may als bd 
low his owa debt beforeother like © 


detainſomuch oftbe goods ofthe deces ſed 


utarione, _* 


an Inventaryof the, deccaſeds.goods*-accarding i& the )icaſes tol. 174.n. ' 
Law; )Sothatalbeir it,may ſeem char thy 


of his own; wrong cannot detain ihe 'debrgue png him} in compuratione. 
in prejudice.of other Creditors *.,. hen the Creditor).z5.s roi br hes 
IN PTeJNGiIce,OrOGtNer, C,fFeautars *-, ., BEN,THE, FC SUL )itar,& Fulb- ubi ſupra, 
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of his co-Executor 53. But what if the party indebred,did 2, nr'ey been - 


not adminiſter as Executor in his life time ? In this caſe n.z. 


likewiſe it ſeemeth tbe & xecutor ſurviving hathroaRis 2+ Fbiidg- & 
Fulb. ubi fup:a. 


forthe recoveryofthat debt 2+:for thatrheaGtioniwas by 425 AQtio ſemel cy- | 


conſtituting himExecutor extinguiſhed & dead; and be- tina NUnqQuam Ice 
ing once dead cannever be revived *5.Bur if one thar-is 
ZOÞ of FT > tn indebt- 


allo frangers, nd fuch perſopacs boodil nevorſhe',,..7 6. fn. indir. ie" 
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. far: $ forth. 
is, and may, F con L;.priv.conſtics 

: PFs - ant. 
in bis OWne,; :i5 Ployd. in caſt 
PY | Iz /; -ynter V\ oodward & 
hands as his. debr doth amount unto ??, (incaſe he make ein TaGEL A 
Aion 15eXxtia-- 127. Fv'b. pa al. Lib. 
guiſhed,iri regard of the Teſtaror, yet the debx is Rilineſe, 506 
in reſpe@&t of other Creditors '9.  Howbeir 'an Executor. de Tire det er-ndic ” 
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indebted;make his creditor 8 atiother hisExecutors, the - 
creditor, ifhe do not prove the Will noradminiſter, may 
3 8 © have anaQionagainſt him which doth prove the Wil5, 
26 Fulb, 651 fupra- forthe debt is'not extinguiſheduntil hedoadminiſteras. 
+7 Labridg, dex ca. EXCEULOF *7. > SH that the debt due'by -the-deceafed, is 
fes edir, An, Dom, NOtEXtinguiſhed byappointing the creditor &Executor, 
- runs FA} pacatha unleſſe he doe adminiſter as Executor;but the debtdue to 
119992 | the deceaſtd, is extinguiſhed by appointing the: debtor | 
his Execntor, though he EI be 4 miniſter, unlefle'per- 
adventure it bein prejudice of others,to whomhe Te- 
ſtator as indebted : for if there be nor afſets or goods 
 fufficientas wel for performanee of rhe deceafeds VV ll 
28 1; fcimus. 6 & & "a5The payment of his debrs:theretheVVi* murſtreſtun- - 
 _pretatam C.de jure oy debtsbe firſt diſcharged, whether: it 
cg beinteſpetofgoodsbequeathed;or debts either expreſ- 
—_—- 7. ly or fecretlyreleaſed inthe ſame Wil;for legararies may- 
Y nOt be preferred before creditors, ſince theſe ſhould ſuffer 
loffe if they were not ſatisfied, whereas the other ſhould 
29 Creditores de fuftain no dammage, only they ſhould not gaine **. | 
nonraeg "ay an 4 Finally the Teſtator may appoint one perſon alone,or 
rag cercare plaſqua MANY * : any I fay, feverall,or many repreſenting one bo-. 
manifeftum lt prz- dy, a$2 Colledge,a City,an Univerſitie v + 
mnlens ho Afeer this view of the greatneſſe ofthe power of the- 
r <unum inflic, de Teftatorin making Executors, let us returne to the re-'- 
heccd. nflicuend. ſtraint of the Teſtators liberty, and ſhew what perſons 
bared.infti, Mining 27@ forbidden to bee Executors, or to reap any commo- 
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K N Heretick canmtbe Executor; neither is ain ug 2 
aVQY be capable of a Legacy *:and fo odious is p, think C. de oY 
NS the crime of Hereſie,that albeit the parry; Rub.dehered.lofiir;). 
FAA YL be nor yetcondemned of Herefiet neverthe- ©. Maabogantice = 8 
FAS [fc pericveringin his Hereſie; be is notto ficuiomin... 
be admitted b,uo not ina military Feſtament*;, howſoes. Þ iVaſq. de face; 7 
ver a ſouldier hath -more libertyin makingan Executor gy — 3 
that another. X91 \ { + = 15:7 Supra,t,part$ilgs.. | 
_ And albeit hethat is named Executoxgdoe repent and/! 7 7 0m 2 
reclaime his Hereſie;yet being an Heretick.either at the-' ..\ + 
time of the making of the Teſtament, orat* the time'of::- 5 5Y 
the death of the Teſtator, or at the time when he under- —— 
takes the Executorſhi > he is excluded ®. _ © "3 Extraneis,Infliee.” 
WM . . e hzred.qual.% dife . 
For this is perpetuall, that if any perſon be incapable, feremia. '- © 
either when the Teſtament is made, or when the Teſta- f 2-$- in extraneis. 
rordieth,or when he takethupon him the Executorſhip, 1,0. nan eride. 
it isaS if he were alwayes incapable * : but, it hindreth id Rub.dereftz.Cin, 
not ifhe be incapable at other times 8; neither doth it- fin wr Trina 2 
hinderthelegatary,though he be inca ble of the os 4 6. in 
at the making of the Teſtament, ſo thathee bee capable 164 &6 5 folemass 
thereof at the time of the Teſtators death Þ (as appea- © geheree tate "7 2 
reth more at large hereafter' :) the reaſon of the difſe- pore.Fideleg-2.Pece.+ . ©; 
rence is, becauſe the | egacy dependeth of another ad, fin 713i de refta.. © 
that is toſay,ofthe Teſtament, fromwhence it receiveth —— Kot 3 
its.power and vertue ;. but the Teſtament or appoint- flinnio/ q@28. © 2 
ment of the Executor doth not depend of another a, |. M2 ptr: 51964 2 
p* EST - - Fulb.f.36..1.parel. | 
whereby it may receiveeitherlife or ſtr k, k Peckiusd-coy1,  * > 
 Andyet in ſome caſes it ſeemeth, that albeit the Exe-. - ""2F 
cutor be uncapable at the time of making of the. Will, --: 3. 7 
it hindereth not, if the ſame incapacity doe ceaſeby the . 39. Vi'e infra pauegy 2 
death ofthe Teſtator, whereof we ſhall have occafionto. 7 
ſyeake more at large hereafter ooo. 
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That which is here ſpoken, is meant oÞ - 
= poltecie properly ſo called, that is to fay, ofbagkrſtar- 
Le Bar. in Rub. de ting from the,'Chriſtian Faich © : ro! whom, 

2 diate So acr bap- joyne alſo Anabaptiſts, for they are alſo d. incapaple of 
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== Hoſocveris convicted of Treaſon, or Felonie; 
NV” DE as he cannot make a Teſtament or laſt Ys 
NAH 2s is before confirmed a , no more is hee 62 

4} ak 8H pable of ary. thing diſpoſed by. Teſtament or or 
et hems. laſt Will c.+ur.if a man being are Fr Felonie; be. . 
-  ruralem, + » 19choq admittedto his clergy, | ſuppoſe that he may lawtully be 
3 por Mi Barin an EXcCUtOr 3'. 
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| Who maybe Executor or not. 

ſo long as he ſtandeth in that caſe, he isnot to bee ad. - 
mitted to the Execurorſhip,nor cart ſhe for h is legacy b, . - nn" — bor 
except itbe in ſuch caſes as he.may make his Teſtament, . non exiflimo urlega» > 
whereof mention is made before*. tym penitus incapae- þ 
_y Howbeitthough the O rdiuary do rot admit him, yer c ay iy. 
3 he ſballadminitter as Executor;becauſe It is to the uſe Peportaty ob 
ofaopther , i is-holden for good, bytheopinion of 7;niuws tarem nam 
thoſe. who doe alſo linld that a perſon outlayed may 'dorre” p:blicanary. > 
.bee an Executar,, as,well as he may bean Arturney'for {4 quiz_ non habte. 8 
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another,or prochein amy3*,&c.Which opinion ſeemeth Mom dab, 

tobe agreeable to law; for anoutlawed perſon in anaQion non ct andi/nduvin_ > 

perſonall,doth not much differ from a villeine, of whom, Jiieo carne” ue" 
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thereby rake and enjoy them to his owne uſe 34: yet 33 V. ſupra 2. pars. Þ 
thoſe goods which the villeine hath. as' Execuroty his 5:7; F:ook. Abridg. 8 

Lord may not takefromhim-;-and ifhedoe;his villeine 3; Liut cr vtle=- 
' may bring an action againſt him,and recover both. goods age. 4 
and dammages 35; Andthe reaſon is, becauſe that which 37, 54975 Pan & 2 
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-Outlawed , as when .2- villeine is made Executor (v/z.to "I 
the uſe of another.) And therefore, the reafon being 
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ought diligently to be conſidered 33,7. wow 
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The fifth part. 
Of an Excommunicate perſon, 
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1 Three ſorts of Baſtards. 
2 Inceſtuous and adulterous Baſtards , are incophle of 4 E 
+ beſlamentarie benefit. 

3 Dovers extenſions of this former concluſion, 

4 Drvers limitations of the ſame concluſion. 

5 : Difference betwixe the Lawes Eccleſiaſtical and the Ei- 
will Law, about the alimentation and nouriſhment of eve 
dren, begotten in adultery and inceft. 

6 Of the Lanes and Statutes of this \Realme , concerning 


Baſtards, 
; 7 Of Baftards begotten betwixt fag perſons. 
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The ſecond ampliztion is, That albeit the father 
ſhould appoynthis inceſtuous or adulterous child his 
Executor, willing him to beſtow his goods on ſuch a 
perſon, who of likelihood would never dem and the 
ſame: as if hee ſhould will his Executor to give his 
goods to the Emperour; orto the Turke, if he ſhould in 
> 07 come intoEngland to receive the o_ _-" isbut 

nt cautcle, whereby: the Executor ra 
- exc cg ſaws evlour ſtitltoreraine the ſame inhis owne hands) 
bel ECzpo!.de cau- Andrherefoteby reaſon ofthis fraud rhe depoſition is 
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, dy re$-36. inceſtuous and adulterous' Baſtards"; - 
$523 9 The fifth atnpliation ine alchough'ehs inteſthous- 
| or adulterons baſtard; be paiſledofthe ehingrohim be. 
queathed} yet fie cannot Tetaine or preferide” therkme 


.-o Bald.inL.id quod by that vicke's. M1521 2ls On Ft 


| Fn ickk. anne The ſixth ampliavion- iss' that the Bll. e- 
inLacmf.geuſuc, {pecizHy the inceftuous-Baſtard is excladed;riorronty by 


-. p Aug.uthab 
Lcd Doc of God»; but- whether this ampliation:bee muen0t 


&.regampliac.2. :not, ] leave to/the't conſideration: of :the 'rewerenc:Di- 
I - jury ws _ vines. Divers otherampliations alſo there de.ofthk coit- 
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5 Divers kinds of Executors Tet amentary, 

6 The Office of an Executor Teftamentary, 
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Concerning'the/office of him:that is appointed Exe- 
cutor by Law, that is to fay,of the Biſhopar Ordinorie : 
and likewiſe concerning the office ofthe Executor ap-: 
Au AER rOinted by the Ordenerze, that is to ſay}; of the almi- :: 
lege Is, 174. niſtrator ,-I do not bere purpoſe to cntreat;; but onely of. 
chon.n I&icin.liber- the Office of an Executar teitamentary. > ' 7 ++ ++ "4 
ratem de_cxecutote Of +, Executorsteltamentarie there be divers kinds, y. 
1 Conſule Bald, in that is to ay, ſome be »g#de Executors ſuch as do reape no. 
d.L.i quis. ubidocer cOmmadFie by the Teſtament: £ : others -not' mcere; or 
excmoremdcipol® naked Executors,but are tO receive ſome benefit thereby, 
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velob defeis and may. commence: judiciall- ation! ;, andagaine of 
commodi, velob d<-" E xecutors {ome |be ###verſal ,and fame pertiew/ar . =. 
m. Olden-rat. d# Bur. becauſe Þ ſee nogreatuſe of theſe diſtinQions here 
exccuror, ule.vol.tit.' in; this place,'l ſhall fpeake of an Fxecutor teftamentarie 
3.8 ſupr- pare. +2 generally, and. as/ it 13 agreeable to every teftamentarie. 
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” ſoothe niting of te fame: diftreſſe, tobe made in man- 
" ner 'ahd forme aforeſ4id; 

Secondly f;corerning/the Teſiaror/it fall beetbe- 9 
hoovefull for thee that art deſirous ro be reſolved; whe- 
ther it were-betret to accepror refule the Excocurorſhip, 

tinquire and learnewhetherthe ſame Teftator wercEx- 
ecmavor'or Adminiſtrator toany other perſon. 

If hee were- Executor, then-by the re Mates of this. 
Reatrac thou t being Executor of an Exccutor, _ I6 


— * - 


mack «n Koroaiannyr pare Teflao 430 the 


fame manneras the firft Teftzgor ſhould bave if heewete 


inlite, asmell ofactions of che times paſt, azof the rime 


to come, in allcates where judgement rs.noras yetgiven 
betwixrſuch Execucors%; bur ce judgement given to the 
-comrary times paſt, ought ſtand intheir orce. And 
on the. 
fwer notheries whomrhe firſt Teftator was indebted, 
as michasbefhalrecoveroſthe goodsof the 6r&t Teſta- 
-tor,cvenas the firftEnxecutorfhould do, ifhewere in full 
life. But the goods wbich -didbelong torhe firſt; Teſtaror, 
ſhallnot be purin exceution for thedebt of the fecond 


Teftator®, which goods\che'Executor of the Execuror 


ſhall-liave. by velacron-of the firſt Teftator,avimmediately 
. Exccmrorunto bim, and/not: by: hop. 'the:fecond 
Teftator,Executor to the firſt Teſtaror*;and ſothe pro- 
perty which che/fecond Teſtator had by the ſayd celati- 
 tion;'s taken:away, and iis'in ſuch: caſe as if the ſe- 
cond. Teftator had ineveriBeene: Execuiot 7: How- 
'beir., this 'is 'to-bee underſtood with this licmicath- 
on. 'viz, if there tbee:no Execunor-of the firſt Teſtator 
It furvivirg, 'ForT-ifthe Teſtarordid makedivers Execu- 
-tors: whereof ſome beyerliving, thar'Execuror of the 
firſt Teſtarorſurviving, & the Exccutorofbis co-Execu- 
 #0rcannot beyoyned both together in one aRtion® :;'but 
-the Executorof the firſt Te gar, rin 
"haveaRtion againſt the debtors ofthefieſt Teſtator, afd 


healoneftull be convenred by them, to whom rhe firſt - 


Teftator was indebred, and notbeth joyntly together®: 
for the Executorof an Executor hath not to:deale with 
the goods ofthe firft Teftator in this caſe, that isro 1ay, 
_ thereis another Execntor of the firſt 

viving: inſoruch, that where there be two'Executors , 
whereof oneimaketh anExecuror8: dyeth, his co-Execu- 


vordurviving,which co-Executor afterwards dyeth _ 
ate 


"the Exeomorof the Executorfhall an- 


Teſtator ſur- 


y Star. 4. Ed. 3-'2n- 


EXecur.tam jure civi- 
I;,quam Canonico, 
Bar. & 
f.dcalimen.leg. Be 
in c,tin. de te t3. 6 
verb, morivo, 


u Legarariosprefe. -Y 


_rendos efl2 credzitc 
TilLus hared. Vidae. 
- oft apud Sichardum 


in L. fidecreto c.cul + - 


po.in p 3. e 

x pk caſu inter . 
Bransby & Granth3, 
Arq; ita —— 
dus de qua Bar. | 
alii in L. Or rchnif, de - 


ericher,utrum vis. 
| hacacharod-lucerdgr 


. priori teſtat.ex tefia« 


m<©to vel abinteftato? 
nodiscnimimelligi» . 
tur ſuccedere cx tee 
tam. utcung, non. 


fuitin primo teſta«... * > 


mento nominatus, 
is quod d:ſpurandi + 
Fationem prehuit,. 

y Plowd.ubi ſupra - 
2 .\raak Abridg. 1e-.. 
exec.n,gg. Contrar, - 
in hered. conſtituic 


Jus civile,quo 6 al» -* 
quis ex. hzred deceſ... + 


ſcr:r,pluribusrcliftis - 
hered.hi omnes ac» - 
cipere dcebent ilam .. 
parrt6,quzad'zred. . 
cefuncium pertinuic :. 
familizhircifſcundz - 


adtione. Loh families = 


haccif. eod;21c » 
a Brcok. Abridge... 
tit, CVEC, .99«, 
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: b Brook. Abridg,tit, 
EXECUL, Ny I4ge 


\ 


<c Brook.d. n.149.8& 
in tit.adwiniſt-n. 45, 


d Brook. tit. exec. 
Ne. 99+ 


© Brook, cod-n. 99. 


14 Id quod non ſee 
_ mel accepi 2 Juris 
Tegni. nri-pe:itis. 


15 Dyerf,160.n.42, 


> +a Ss 


Hate : yet in thiscaſe the Excentorofche Executormay 


not meddle wich the goods ofthe firſt Teftator Þ : for 


{o ſoon as the Fxecutor which made his Teſtament,died, 


(the other poten. for power was determined orfini- 
and all the-power didremaine in the 


ſhed. by his death, 


co-Executor ſurviving, who afterwards dying inteſlate,it 


is in the power of the Ordizs7y-to commit the admi- 
niftration of the goodsofthe firſt Teſtator, fot admi- 
niſtred, to the nexr of kinneto the firſt Teſtator,and nor 
to the Executor of. that Executor which dyed firſt c/; 


.muchlefſe may the Executor of the Executor meddle . 


with the goods of the firſt Teſtator, when the co-Exe- 
cutoris yet living : and if he doe,the E xecutor ſurviving 
may have an ation againſt him; for ſich goods as hee 
hath of the firſt Teſtatord. And beſides that, the Cre- 
ditors of the)/firſt Teſtator may have an-aQtion againſtthe 
Executor of the Executor in this caſe, as Executor- of 
his owne wrong©. te EE R108 
And albeit the Executors whilſt they lived, did di- 


. vide the goodsoftheTeſtator deceaſed among them(un- 


leſt the Teſtator did by kis Will deviſe that the ſame 
ſhould be ſo divided) yet the Executor ſurviving may - 
recover the ſame, notwithſtanding the diviſion amo 
themſelves, beſides the Will of the deceaſed 4.. But - 
what ifthe Teſtator make two Executors, whereof the 
one proveth the Wil, 8& doth intermeddleas Executor, 
and the other refuſeth : afterwards hee which did prove 
the Will, maketh Executors, and dyeth; whether in this 


: caſe may the Fxecutors of the Executor,ſue forthe debts 
due to the firſt Teftator? or whether may the'other Exe- 


cutor of the firſt Teſtator prove the VV il & ſue for thoſe 
debts? WhereinlI am of their opinion who hold that 
the Executors of the Executor, may recoverthe debtdue 
to-the firſt Teſtator 15, For albeic the Executor of the 
firſt Teſtator might at his pleaſure have adminiſtred as 
Executor, ſolong as his co-Executor lived, yet _ _ 

| ath, 
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their opinion upon'whoſe judgement 1 chiefly-relie,ift ,; v1, ub; fpra, 
the deciding of this queſtion '5, Infomuch that-if the (poi D.Brook) ſum« 
© Exceutorwho proved the Will;had made no/Executors, Mor mne hee 
but * had ' dyed" inteſtate , yer the: adminiſiration-of* .ogniangliz. 
the goods of the firſt Teſtator , not adminiſtred by: 
' the faid Fxecutor, is robe committed as of ovedging—© 
from that time inteſtate, tothe widdow or next. Of-þis; 
kinne,andnottothe ſaid Executor, who refuſed toprove* -- 
the WilLand would not adminiſter. as.Executor, whilſt = ki 
his co-Executor lived 7; And the Exceutor ofthe Exc- 1, n:oo avid, an; 
cutormuſtanſiver to the Creditors of the firſt Teſtator, cxecutor. n.92439. & 
as$'much'as he ſhal receiveofrhe goods of the firſt Teſta, 4%: 
tor 13, Bur ifthat Exccutor did alienate. or convert to 18 fupr.ec9.5.n. 206 
his owne uſe all the goods which did belong to the for- 4 
mer Teſtator: In this caſe no actiondoth lye againſt the | x 
Executorofthe Exccutor,for recovery of any debt dus ' A 
by- the firſt 'Teſtator "9, But where the Teſtator nmia- 19 L:bridg. dex. cas. 
keth one his Executor,anddietb,yvhichExecutar maketh-** HP *- 
another his.Executor, and alſo dieth before he hath pro» Cui convenit. Roc © 
ved the Teſtament of the firſt Teſtator : In this caſe Kellewayþ relatigee 2 
the adminiſtration of the goods of the firſt Teſtaror = 219907: : 
ſhall not bee! committed-to_the Executor of the Exe- 
cutor(neither is he Executor to the firſt Teſtator)but the 
adminifiration ſhall be committed, with the- Teſtament 
annexedito his next of kin, unlefle hedidbequeath his :o Dyer.c 3732. n. 8; 
goods, after his debrs,funerals, and legacies diſcharged, 
to theExecutornamed in his Teſtament: for in this caſe 
theadminiftrationof the firſt Teſtators-goods, with the 
Teſtament thereunto annexed, is tobe committed tothe. | 
_Exccutorof his Executor **, | - 2t Erhoe' ex rela... 
Moreover, it is to be noted, that the Executor.of an {75 Teverendi on OY 
ap eny _— fell the and of _ feſt Teens Curia ene -* 
y 01s Teftament gave. power tO his Executor to ſell -ornet nm 
the fame *; for after the death of that Executor, the Vide Dyer. ubifape. " 
= © * fewer. flrookwen ng 
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The ſoxth part. | 


power ceaſeth,unleſſe divers being ed Executors, 
ONT ES ee | Fees whiz 
others ſurviving, or accepting, may fell z4$ 
If + the party deceaſed, to whom thou art Executor; 12 
were not Execurorunto another, bur Adminiſtrator one- 
: thou art not to ſucceed in his place in the admini- 
. Sl tion of the goods 8, but a new adminiftration is to 
Enna, © begratted of $ nods not adminiſtred by the Admini- 
'ftratorto the next of kin,not of the Adminiſtrator, buc of 
bot arts bi upr2- him thatdyed firſt Þ." | = F, 
os mls - - And'f6 it is, if hee to whom rhou-2rt Executor, 
| ©. wyere Exceutor to another, but dycd: before” hee had 
proved the VVill, or adminiſtred any ot his goods: for 
in this caſe Adminiſttation of his goods 15 to bee, com- 
micted to the Widdow, or next of his kinne, with 
the Wilt annexed ;:unlefſe allo hee had bequeathed 
the reſidue of his goods unto bis ſaid Executor,; 
for then the Adminiſtration of his. goods ts to. bee 
committed unto the 'VWiddow or next 'of kipne of 
oe the' Bxecutor, and got? of the Teſtator ,'as is aforc- 
12 fupr, eod.$n.3;. fafd ®,''' Fre: HI Ts 3s 
: There is yet f a further confiderationto bee had of 1; 
ſomethings ,' which ſceme 10:concerne the 'Teſtator, 
norto be negledted by the Execurordefirous;to bee:ne 
ſolvedwhether it wereberrer ro uccept-or refuſe the'eke» 
cmorſhip; namely , the corffideration of the laſt VVill 
and Teftament- of the deceaſed, md of the Legacies 
atd deviſes therein given : VVherein the Exetutor 
43 Supr.part.3, $.17, is not onely ro- rs, wherher the 'Teſtdror hath 
k Magna Chartac. given more thati the deaths partidorhexretid/ 'uneo/'( i 
na 9p ne wg ;. which caſe,what courſe is tobe followed, is already ecllc- 
vinc.oonſti.cane, Where preferided') | : buralſo in t caſe any thingdoe x4 
ery ns 5 Gen. emiaine; the Rigeral! , debty, and Legacies: diſcharged, 
n:9.6 Lo@:& Sued. the Execntor may HOt thinketo convert the fame tos 
:c,0.circa mediur., Oyyn proper uſe ©, nor any more of the Teſtators goods 


than 


£ 


tn ent 


IoþQurz@r-in;licua 
Toe Me rope ow Ng I» 
gedbyithalisecutrr! And't if afte onag ere | Text. jn d. $.fta= 
nition to him: given,berc fuſe the Excetnorſhip,. ar; to CE _ E.. 
performethe;VW1)l;hei ſhall-loſe bis legacy bequeathed. | 
ux0-bim by. the-2ae: Trſtaios, although:heo:were.of* ,, mim. cont,” 207 
kinnes Oral] herſame: Teftazar=c: therraſorris;; & 235. cujus ae 
becauſe hes Jeemed nawarthy.chabenefityulizrrefaſeetr: communs 6% #09 
the hurchenp. Moxcover, here. the Excentardath-whar: p:rG.ivald. Thetaur, . © 
i-him-lys6by texapke the partyedeecaſed-tojdyerinees; com, op verb. rinor, 
ſlate 9. Buzifthe-Executorbe-notadmenithed to under hy - E5leatin, hay 
take the, be-Teſiatorskieſmaan, arſhcti! © "Grbabt.Thetwn. sf 
a perſon to whom:the Teſtator would rentherles 299. 9p. verb.rurore.. 8 
Ee ory not perfermetht> VVally he doth not- 2 
Toſs, thet-legaey / in. not; updertaking;: the. Eecuror- © 0 
thip;e; neither | the-wiſe- loſe -hee: thirds ; NOrC! "SEA ors in ex $i k. 
childrep-their filiall portions: inrefuling.the; Executors:17ius C: de leg 2 
ſhip: a. mugbleſ{efhall the-Greducor dofs his debo:duo: gre + rod _ 2 
bythe T eltators-, '.. 2, Novel. Jehared/ I 
Afterthe conſideration oftheeſtarepFtbeTeſtator he: of alcid-Seliquis autenns 
| 167 t rhat isnamed, maſk alſo-eap{fler HRoanogcaiin, in 0 
anyuhiogsought:to-concurme; but-chiefly-ituisr. = "2M 
——__ that hee. bee predent ,, d:l;gent and poys k 2: Io. de Canibo 7 
wherein it there-be any defect; I meane, ifcither hee beer ne, +. execule ule 
ood ,negligenr; orufaithfull, be isverylike to-find::, Rs + Pn 
every troubleſome; peradventure alſo-diſcoms 1 Io. de-Caniv.u >. 


2 154 


mation. unlefſe. there: bee certaine-hope;thatbeing,."+ _ 
os ie rantyhe will uſe the adviſe oftboſethat, De dkainſ 8 
t 


of a vegligent perſon he will-become diligent, 2 
bimflfe alſo: of ſich buſineſſeas might hinder ther | + 
expeditionofthis officeapd thit: howſacyer he hath be--- 
a bimſelfe in-otheraffaires unfaithfully, yetinthis.. 
ihe will-have an boneſt-care;well and tzulyto dif!. 
cheer a Lond uajo-him, alwayes: by ing. 
"29 OTE. 


-  caſc,quamviscontra» Of fu 
> _ fium tcneart Rob. 
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before his cyes, not only the forſeirure of bis bond, by 


his unfaichfull dealing, together with the ighominie by 


deceiving the dead mans expeRation, but alſo thedanger 
of his ſonle by the brezchof his oath : for bee muſt be 


frorn toexecutethe Will, and roadminiſter the goods ._ . 


- © Hoe viridi obfer- jog and faithfully, 


1a paſſim fir no- . RY OE LSE, | Io i 
torium maximeinſra It ſhall behoove thee likewiſe in particular 'to conſi« 


provinciam Ebor. 
_ - _ therthe Teſtatorwere indebted unto thee. In which caſe 
_ how farre thouſhalt be tyed or diſcharged, thou mayeſt 


der, whether thou be indebtedto the Teſtator, 'or whe-: 


caſily and clearly perceive ' by that which I have for« 


merly written! of the debtor or creditor made' Execu- 

a7" Supe jorre 5, TOE 33:2 whereunto I referre thee to be more fully in- 
. $* I»propeunem;  ſtrufted; whether it were better for thee to accept or to 
__ refuſe the Executorfſhip. + | ; 

: If + a wife during the eoverture be named Exccutrix, 
there is this further to be confidered in her perſon, that 
ſhe alone cannot ſue for any debt due to the Teſtator, 


nor be ſued for any debt due by the Teſtator, without her | : 


7 


: Prook. Abrdg, DÞuSÞand ®: but ſhe alone may do any a@ extrajudiciall;as 


3 - ERSCUL.No173- the paying of debts or legacies, or the receiving or relea- 


Y = Brook. cod. n Ting Of any debts due to the Teſtator* : yea, the huſ-. 


2 398. Kelleway. re band withoutthe wife (though ſhealone be:Executrix) : > : 
- ports-fobirzp.n. 74. may do any extrajudiciall aQ, as well as the wife Execu-' 


4 y_ Fitzh;Abridg.tit, TTX) Y : and therefore if the husband releaſe or remit-- 
© _ exc<n-23.40-Brook. any debt due tothe Teſtator,the ſame is good and availe-. 


cod titan. 147, 151. . » | 
152. D. Cotclib,s, - ÞIenot only during the marriage, bur alfo after the 


E rela, in Rufſels caſe death of: her husband *. Bur if the wife dye,the thuſ- 


x Fi:<& Broo', ubi band cannot-convert any of the goods and chattels'be-- 


= fvpr.quibus convenic 


”D. Coke. in Ruſicls Onging to the firſt Teftator, to his owne proper uſe; for 

goods the wife her ſelfe may make a Teſtament, 

* Kelleway: 1b. relat, IPPOINIng an Executor, without the licenſe of her huf- 
_ Hol 424. - band, asis before morefully declared. 


k a Supra,z-part.$-9- 'Finally,concerning the perſons of others, with whom | 


thou that art named Executor in the Teſtament, haſt to 


* 


of 


deale;it behooverh # thee to have a ſpeciall conſideration x $ 
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of thy s-Execater Þ ( if any be) leſt hee bee. an, overs 5 io. is Condur 2Þ 
match for theeghat is to ſay, whether be beofmore exe 1 onion. qtum 
perierice;andigreater wealththan thouart, 'and namely, 17. - 


" whethethebea covetous and contentious. perſons, If © 19.deGad. 4.n. 
19 hebe,take thou good heed;for it is to be feared,thatt he *' - © 3 
will keepe all the goods from thee, that heealone will 4 Brook. Abridgiir, 
receive the debts due to the Teftator-, and make them a <exccur.n.ys, 3 
releaſe, for this alſo he may doe © (excepr it bee after , pL nem b. 
udgement :)-without doubr, if he be ſuch a perſon, he- ;7. Dycrol.z19. * 

20 hath learned this leſſon, that oxe + executor cannot ſus. - 
another,for poſſeſſion of the Teſtators goods f, becauſe * Brool. cod.ir. ns. © 
how many txecutors ſoever they be, theyareall but as 9. Rn 
one perſon, and no man can ſuehimſelfe 3-: and fo the. f.uifourt rms.” © 
; 9 = | pri Lopraters _ 2 
ſton of one isasthe poſſeſſion of another Þz and. f.de cur. & cur.dai, . 
ercby thou ſhaleremaine witbout remedy, unleſle itbe. {0 nent 
for a Legacy left unto theealone ?,or unleſle a 


; thou maiſt, ley.fol. 343» bs 
have ſome {lender remedie before the Ordinary &, It. Þ FRE Gt exvc GIN 
21 iSalſo very unlikely,thathealonet will ſell the Teſtators. ,,,*** oo ee on 
goods: Inwhich caſe he alone will and may ſue for the , k Brook:eod.cir. n.. * 3 
money due for the ſame ): but if rherebe any debt due. 37: = 
to be payed in the behalfe of the Teſtator, thenlocke ,, ena: 
afſuredly that thon ſhalt bee. ſued as. well as .be ®; how-- n Supr.pare..4.$ zu. © 
ſoever Execution may paſſe againſf®him alone: which E 
hath the goodsn : To conculde,, if thy co-Executor be n Brook. tic. exec; # 
ſuch a perſonas is aforeſaid, an hundred to one hee will : 2.16 "- 
not ſuffer thee to partake of the commoditie, but of the - 
trouble thou ſhalt not avoid but be. partaker. . - 


22 Thisalſoisnottobe omitted ghar Tif thy:co-Execu-- 
*  tordorefuſe the Executorſbip beforethe Ordinarieand | 
thou alone doeſt prove the Teſtament , yet may he after-. 
wards (ſo long as-thou liveſt): adminiſter-the. Or- I 
remit the. debts due to the. Teſtators ; and thou canſt \.o Brook. cir. exec.nc.] 
not. hinder him ; neither canſt thou recover againſt the 190, Guo i _ A 
23 perſons by. him fo releaſed ?. Afcer t conſideration of 3;, an... * 


thy co-Executor,there is regard alſo tobebadtothereſt. 4 
af thoſe perſons with whom thouart to deale,vz2.tothe-- Y I 
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' q L. fcimus. C. de for debts are-to bee payed before Legacies? : 20d of 
ure deli. | debts, ſome are to be wadiaved and fativfied before ©+ 
r Supr.p:xr7.3. $.17. thers,and likewiſe of Legacies, as elfe whete hath been * | 
C Infr:ead-pare. S- and ſhall bee © ſhewed : otherwiſe - it may come 'to 
We '  - paſſe that the Executor ſhall bee forced to pay outof 
EY. | | his owne purſe, after be bath (petit all the Teftators 
;{+x D-ſcimus DoR. & gOOdS and chattels *. | [+ 
—--Studdbb.2.C.10. By the due confideration of thoſe things, vs. Firſt, _ 
:* of the eftate or condition ofthe Teſtator t ſecondly of © - 
his owne eſtate: and thirdly,of the co-Executor or other 
rſon with whom he is to have any dealing , it is hor 
ard in my opinion, for the Executorto colle& whe- . 
ther it is likely to be beneficiall or hurtfull , to ac-+ 
or refuſe the Executorſhip, and to refolve accor-' 
- dingly; at the leaft if hereunto he alſo take a view of 
thoſe things which doe appertaihte to the office of 
u Infr.eadyart-S-5- an Executor, accepting the Executorſhip hetcafter 
bs, d%eferibed ®.. REI | FOOg 
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Of the time whigh the Executor hath to conſult, 2 


whether hee will undertske, or refuſe the: _.: . - 
Executorſhip. | 
x The tome of deliberation arbitravie, 
£627 i > + 6 


= He time + whetein He that is 3 ny 
W. MM . 'cutbrif the. Teſtatdehr; i5* to deliberite 
| @, Legatir: ibers- > and determine, whether he willacceprot 
em acoercels, AHN (OWE cefule the Execurorſhip;ivncertainecnd | 
- approbatam con/ue- FIWR Bites 1eft 10 the diſcretion” of the Ordinavit " 
—_— who uſcth at his pleaſtire; and whenthewill; fiorohely 


within 


TH 


F Th » og O Dffeedfm Ex Xecutor. 


within the yeare 5, bur within 2 month or two, to b > Quod wad = — PA 
cite him that is named Executor, to accept or refuſe ©; Ciniliconcedizur' L + | 
the Executorſhip. pe | 0 


lud ira intelligendum, ubihzres non confefts inventarjo teherurultra vires heredicaris. Si "= 
non tenetur hz1ies invencarium faccie, fi iuri rantim civili artendamus,(L. ſcinmn. $. fr by cure 2 | 
dclib. C.& ibidem Sichard.) dummody velit fubire periculumfſol-endi univerſa defun& debira. 
Scdiure Legatin- quos nen commugiter utimur, executor tettetur _ ad confeftionem lf 
ventarii, nec renefur uſtra yires bonorum. Qrareſublata cauſa,id 
re2 vires bonorum defunRi, per confeRjonem invenrat'}, quarn non | 
Feha S. 6.) ubl:ck(inquam)coust. to!l.er effe4us, idcſt, annuale rempus WE 
thuic Aamir /1 ſubjicere ? nam executores quoad contelionem inventa: — "MY 
naturam ſapiunc. Lind. m c.farucuw,s. inhibemaus. de reſts. L. 3. prov calls, _ 


r. Cons — prius, 
Of the Office of an Executor teſtamentarie, under- - 
| _ the AF 
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x wheriid in the office of a Executor doth _—_ conf. 


$. V. 


appertaineth to the office ofan Execu: ns 
Taſlanientary here in England, accep- 5 
> wing the Executorſhip | ( 'Y orper Ve ut 6 
WE rx Ih )to cauſe an Inventaric to be made Þ, 5, ©9000 i 4 
to procure the Will-to be proved and ap- nib.Tra@.decxecu> © 
proved ©, to pay the Teſtatorsdebts and legacies®: and wrmul. volpart3-qy _ oh 
finally,-to make an account© , cmmeratenonmerly = 
efficio incumentia. b Ver infra cad.parr. $$. 6. 7.9.9. 10. c Vriafr, cad. part, $ $+ hy 13g ; 
13. 14.& 15. d Infra $.16 e wn Hy yr $17. aa, 27 
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2 The Executor which preſumeth toadminiſter the. goods, 
ond refuſeth to make an Inventary, may be punijhed. 
3 Thereaſon of this neceſsity, F254 


& VI. 


58; Oncerning the making of an Inventary,, it is 
amv cxpedicnt to underſtand whether £t be ſimply 
SSI; eceſſery that an Inver es made ; what 
S% tb:2g5 are tobe put intothe Inventaryzw:th- 
:n what time the Inventary- is to be: made; 
in what maxner;and what be the efei#s of an Inventary; 
That fan Inventary is neceſlary to bee made: by an ; 
Executorteſtamentary, is evident, as well by the lawes. 
> Legario. liberra- Eccleſiaſticall of this Realm a, confirmed by continuall | 
xemti: de, executor, wfe 3-a$ alſo-by the ſtatutes b of the fame ': neither 


teſtam.<Natutum $. 


inhibemus li. 3. pro+ tought the Executor to meddle with the goods. of the F 


. | vincial.conft. Cant. deceaſed, before he make af Inv entary ©, And if oy ; 
8: vi "y H.8.an-27.  E xecutor refuſe to make an Inventary, and nevertheleſle 


<. D. $+ inhibem:s, OO TIES ay + goods of the deceaſed;he may: _.. 
na 


d Legatin, liberta- iſhed” at the diſcretion of ' the Biſhop or 0Orde. * 
Benn: oe Print 2© he CORen Of 98 PIMP IE Pre 
e Francif, Porccl- ©, y . PR” i PL 7.2L A ING 
Lins rad jovencs- The freaſon'is, leſt the Eanor Teieg diſpoſed to. , 
tic.q. perS-lanc» dealeunfaithfolly,ſhould defraud theCreditorsor legz+ 
Þ huh, .  faries, by concealing the goods of the deceaſede., 
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What things are tobe put into the Inventary. 


| LBOIISns = ern > 


— —— WDM 
1. All goods, chattels, wares, merchandizes, moveable and 
 #mmovegble, qre to be put into the Inventary,.. -. © 
2: Leaſes are t0 be put inta the Inventary, | 

b Thruentary. 


3: Corneon the groundit to be put into t 

4. Graſſe-or trees growing , are not to be put into the In; 
entanyeenn nn Benn ern nts 

5: Whether ſuch". things . «> are affixed to the freebild, 
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's whether delts are to depot bee the In _ — 
7 whether money due for land, & to bas bet is the Is: 
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ar He t Soy that are bee pur into the Inventa- 
$ Ty, are all the goods and chattels, andrights - 
SS which were the Teftators, or did belong, or - 
were due unto bim at the time of bis death, whe- - 
ther they bee moveable or immoveable, corporall or _ _ i: 
uncorporall* : whereunto all the Statutes, of .ju rare; Poree 
this Realme, whereby it is enated, that a true and per- q.z..Pra&. Perr. de 
fect Inventary be made of the-goods, chattels, wares, F< de forma lis» 
merchandizes, as well moveable as not.moveable; what. rojgl de ad 2 
_ foever that were of the perſon deceaſed Þ ; andthere- Turcl,Sichard. in $, © 
2 fore + leaſes ought not to be omitted forth of the' In- x arg nc 3 
. yentarie ©, how many foevertheybee. © © þ Sear. M0. Gat 3 


Likewiſe F emblements; or*corne proving upoti the <5 


ound; ought tobe pur into the Inventatie, ſecing they lrg poo ; 


4 belong tothe Executor 4 : but F not the grafſe or trees ofLav.veib.chureclss. 
5 ſo growing, which belong to the heire 4 nor + things - G Gt Ig —_— 
that areaffixedto the Tenement , and'are made parcel thy ae. WM 
ofthe Free hold: fuch I meane asbelong likewiſe to the <omprobarir uſus, > 
*heire,and not to theExccutorf, | bs ga « w_ Ol . 
Art therefore the glaſſe annexed tothe windowes of a. my Powe, nd | 
the houſe;: becauſe they are parcell of the houſe, they: © ; yarn ubj ſuper, = 
ſhall deſcend 2s parcelof theinberiranceto the heire, ceo oruomin rs». 
and the. Executors ſhall not have them *4, And al- cxrerade leg. 1. fin | 
| thoughthe leſſee himſelfe,at his owne coſt, docauſethe P95 1.1. 
glaſſe to be rs the windowes. yet the ſamebeing one r<cjaivmum in Hertas © 
parcell:of the houſe,he cannottake the ſame away after- Pry cafe in fin. 
wards , without davger of puniſhment for waſte 25, .. "5 
Neither is there any materiall diffcrerce in law , whe- 
ther the glafſe were annexed to the window with nailes, 
or in other manner.citherby the Lord,or by the Tenanty | : 
for being once afixedto the Free holdabe lamecannor =, 
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be | nk Rob. Keeway, 
” Hb. relotion. fol.88. 
n.2.Labridg,dex. ca- 
fg-cit. exccur- fol. the land, though the ſame bee not affixed to the free- 
— U$1,0-4- kold, yet becauſe they containe thoſe things which 'be-. 
long to the heire, they. alſo belong to the heire,*and not, 
.. ., tothe Exccutors. Andtherefore they are. not to be:put- 
By br es, intOthe Inventary of the deceaſeds goods'3% And fo. 
1599.tii execut. fol, it is of Fiſhes in the ſtagnes orponds, and of Doves itt: 
ne Nonablumile the Dove-cote, fituate withinthegrounds , belonging. 
w,quod jus Civile. . . MM” -— Ie. Si} 
Kuuicinraulgquip- (O the heire; for inthis caſe , the fiſhes in thoſe ponds, 
"3 (6 query andthe Doves, belong to-the heire,andnot tothe Exe- 
I on cutor :-and therefore they are not to be put into:the In-- 
MENDES ny at prep HW: 
| | nemylilimztbulz (ha]} weſay to thofe. goods which may ſeeme tobelong - 
er G1 nate. tO the Wife,ratherthan to the Hasband,' (as her appar- 


ena l 
ro,folzs, Kbcther. are. they to, be put into the Jovenrary 
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kusbands goods, * yea or- nay? By the evill Law —— 

. goodsbelonging og rhe wife which he calle Jantp are 
 phernalia 3>, are not to be put into the Imenrary ple 
of her H s' goods , neither are they. fin. te pactis covents 
. unto. the payment of the Husbands debts 3: 42s EY 
' whether the wives apparell, with ber bed, jewels, and. 2cux-pro ain, C,. _ > 
- ornaments-for her perſon bee ou oo 
thoſe goods which the Law calleth Bong perapherz 
isrhe matter in queſtion. And ir ſeemerh rather that they 


are not(her convenient apparr: L agreeable to her d . + 
only excepred 34.) Otherwiſe whatſoever goods belo - 24 Dyer fol 16, 


tothe Wite,are preſently,by vertue of the mar ccles. ; +4 DE 
Jahr gramsy” them two, become the husbands, the pro- 5 ot - - 
ry thereof being changed 8 transferred fromthe wife #.. B 


husband 35 , Inſomwuch; that without her huſ- 35 up cod pay v2 
ſp licence or Conſent,ſhe cannot diſpoſe thereof,nei- & Leal ...---{ 
ther by a& in her life tine, nor at her death by her at © © _ _ 
wil, which ſhe mightdo if they were Bona parapberna. _—_ 
lia 36. wherefore theſe goods being the -busbands,and wi Re 
not the wives,and the eroper perty. thereof being inbim,a nd vinc. Ms 3 
- , hey? Fn > on deny yp er by che fares ct —_— w 
Of this me O It 1s enacted ande iſhed, lege 1 & - dai< A 
that the Executors yr or cauſe to be made a true pack = b” 
and perfe@ Inventary, of all the goods, chatrels, wares, - 
merchandizes, as well moveable as not moveable whart- <<: 5 E 


foever that were of the perſon deceaſed, and the fame - 8 Wo h 
ſhal cauſetobe - a (as by the ſaid ſtatute more. ._ > 
' at hrge appeareth 7): It may be concluded. that in nazi | = 
conftudticnofl. of Law, thoſe ou above mentioned, and © bs 


namelythe wives jewels, —_ and borders, are to be +” 1 | 
pur- into the Inventary of the deccaſed  husbands - -- «85 
| = we And yet notwithſtandin "Xf warn. 2, 
pe what hath bin uſed and pron fuch hath ever I 


been the generall andantientcuſtoie, or rather courte- - —— —_ 
fe of the Province of Yorke as thereby widdowes have © 2 

; beene tolerated, to reſerve to their owne uſe , not only - © 
Dd: 3 _ their | 4 
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vers things 


-Quet = Invent; 
Kin alis- Sees ven) wa the the husband were fo far mdebted;-as the 


_— > reſt of hisggoods would not ſuffice to diſchargethe ſame, 
Tran expe®® Inwhich caſe, the wives jewels,chaines, 8 borders, and 
; not of neceſſity, have beene /uſually'prized, and-put in- 
tothe Inventary amongſt -other goods of the deceaſed, 
towards the payment of his debts. And fo. they ought 
an.2le. Cc. $» advcrius to. be 4517 2 LH SEES | | 
prumpan Inventary s .. -. Butthedebts due by the Teſtator, they: 
S:ph.f. 4.a4minift. Need nottobe pur into the Invenrary. Þ; and if any ſuc 


eK,fi cxiſlanc inſt: u* 
Inenta, alias non Ice 
quiriturur inſcriban- 


well to make diligentexamination , whether the Teſta- 
tordid owe any ſuch: for manytimes dedts are thruſt in- 
by the Teſtator,.and 


eur, & in manibus 


wrerimnenreftedi- defrauded, atleaſt of ſome part of their due, by the. un+ 
reperetind: faichfullneſle of the Enoodr, and negligence of tho 
Ordinary or: his officers - | Þ 


Tancur- 
bemus yerb. bonis 


_ DraQt- Farrar, forwa _. F,2nds + tenements, and: hereditaments with the ap+ 
= book oqrarwy purtenances;ſuch E-meane as:doe not belong to rhe Exe: 7 
| eutor; bur deſcendto the heire; are notto be put into the - 
-Inventary: inſomuch that if the Teſtator will-by his Ter 
ſtament orlaſt VVll, that the 'ſame lands be ſold:inthis - 
caſe by.the ſtatutesofthisRealm;neither ſhal the money : 
;: thereof comming,nor the profits of the ſaid lands forany - 
 maceantdefuntiicre- time, be accountedas-any ofthe 


= —_ — ror perſon.deceafed i: and 
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in both the Provinces of Canterbury and York, + 
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the ſaid cauſe belongerh to the Prerogative of the:Arch- 
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partyto } erpaer faid Will, or require adminiſtration. 
of the ſaid goods in the Court of the: Taid Prerogative, , 
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or Adminiſtration under the feale of the Prerogative, . 
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the execution of his officenot to be.abſolved or releaſed 
untill he have reſtored to the party all expences by ham ; 
Lyed out contrarytothe tenor of the premiſies : and e-- 
very ſuch probatof any. Teſtament, or Adminiſtration-of 
goods fo granted, ſhallbe held void and. fruflxate.to all 
cfeatsof e law whatſoeyer:. | . - | 
Furthermore, wee charge/and*enjoyne; that the Re-- ; 
Liſter ofevery inferiour Joke, dowithourt all difficultie - 
ordelay;certific and en the Apparritorof the Pre- - 
TOgative.Court repairing unto him, once amonth, and : 
nooftner,what Executors or Adminiſtrators: bave been - 
by bis ſaid Judge, for the incompetencie.of his own ju- - 
riſe diſmiſſed to rhe ſaid Prerogative Courtwith- - 
Wt a month'next beſore, under paine Of amonths ſuſ- - 
penſion, from the.exerciſe ofhis Office for everydefault 
thcrein, Provided that this Canon or any thing therein 
<Ontained, be not prejudiciallto avy compoſition, be- - 
TWeenc: 
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The foxth part. 


42 D. lib. Can, 93- 


tweene the Archbiſhop and any Biſhop or other O-g;- 
zarie,norto any inferiour Judge , that'ſhall grant any 
of Teſtament-or adminiſtration of goods, to any 
rtie that ſhall voluntarily deſire it, both out of the 
aid 'Inferioyr Court , andalſo out of the Prerogative. 
Provided likewiſe, that if any man dye 7» itixere, the 
goods that he hath about himat that preſent, ſhall not 
cauſe his Teſtament oradminiſtrationto be lyable to the 
Prerogative 'Court.. And concerning the rate! of Boxs 
Notabilia,lyable to the Prerogative Court,it is ordained 
in the very next Canonas followeth : viz, #2, | 
Furthermore we decree and ordaine, that no 7udge of 
the Archbiſhops Prerogative, ſhall hence forward: cite, 
or cauſe to be cited ex officto, yen whatſoever, to 
any of the aforeſzid intents, unleſle he have knowledge, 
that the. partie deceaſed, was at the time of his death, 
poſſeſſedof goods and chattels in ſomeother Diocelle, 
ioceſſes or peculiar jurifdition, within that: Province, _ 
than in that, wherein hee dyed, AIC the value 
of five pounds at the leaſt, decreeingand declaring,that 
who fo bath not.goods in diyers /Dioceſles to the ſaid 
ſumme: or 'value-, ſhall not;/be accounted: to-bave'Berd 
Notahilie. Alwaies provided, that this clauſe here,and 
in the former Conſtitutions mentioned,ſhall not prejus 
dice thoſeD ioceſſes, where bycompoſitionor xx 
Bopa Nytabiliq-are ratedat a-greater ſumme.. And if any 
y age of thePrerogative Court,or any his Surrogate, or. 
is Regiſter, or Apparitor, ſhall cite or.cauſe any perſon 
to be cited anto his Court, contrary to the tenor.of the 
premiſſes, he ſhall reftore te the partie ſo cited; : alb his 
cofts and charges , and the acts andproctedings in that 
behalfe ſhall be beld voide and fruſtrate, which'expen- 
ces, if the ſaid Judge, or Regiſter, or Apparritor ſhall re- 
fuſe accordingly to pay, he ſhall be ſuſpended” from the 
exercifeof his office,untilihe yeeld unto the parformance 
thereof, _*- , co] nn oe: ou | 
What 
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_ *©- Of theOffice of ar. Executor. 


4 dat. Dt . 


- "What ts meanrby Norable goods, in this place, or: 
when they are ſo-to be'termed, divers anthors have: 
beene of divers opinions.- Some have been of thisopi-- 


aion;that' iftheTeſtrordyedpofiefied ofgoods or chat- 
tels; tothevalue of: foity ſhillingspintwo ſeverall Dio- 
ceſſes] then hee ought to bee decemed to have Notable 


5:k; ' Others have beene- of that mindey that the k Peckins ri. reſta-- 
T: eſtator is'to bedeewed to have: Notable goods; thought ment. ſol..94. 
arthetime'/ofhis dearh, he hadbut ofie inanother 'Dio- _ 
ceſſe1;” Others: do not only vary from the former opi- | Fitz. tit. aminks, 
nions, but arealſoat vatiance with themſelves account- © 7 
ing thoſe for Notable gogds ſornetimes whetithey extend 
ory; fam” ' hundred {hillings-ſterlings; fomerimes 
when they extend to'ten' pound, eleven thillings, ſixe 
pence ©: ſomerimes. when they extend- to twenty three 
pound, three: ſhillings, farthing, and! not under® , Fi- m.Lind«indcftts- 
nally; others.are ofthis judgement ;:that hee'is ſayd to ms Vers Laicis,. 


haveNeteblegbods,which hath goods to the value of thn : 
ndof currant money of: England, diſperſed in divers "Y 
I ans opinion ſeemethto __ 
me to be moſt commonly received®; i 0 oO, wa ia, A 


. Forthe better underſtanding whereof; three things are i nr Greisb,& ton. 
tobe noted: Firſt, that it is-nOt neceſſary, that the party #>). 281+ 
deceaſed, ſhould haveten pound incvery of thoſe ſeves 
nall Dioceſſes or Juriſdictions, where. his goods be dif + 
perſed: Bur thar it is ſufficient if the party: deceaſed; . | 
were poſieſſedof goods and chattels, in ſome-other-Dio+ 
ceſſe, Dioceſſes or Juriſdiions peculiar within that 
Province wherein he. dyed, of. the value of five pound 
beſides thoſe goods extant where he dyed. Secondly,al- - 
Beit, the. deceaſeds goods or chattels whereof he dyed : 
poſſeſſed, did amount to tenpound or more ,.yet'if the - 
.goodsand chattels extant inſome other Dioceſle; Diox - 
ecſſes, or Juriſdiaion peculiar, aid . not extend to- five - 
at the leaſt, in this caſe the deceaſed is not to be. 
accounted to have Bore N ojabilis, Thirdly, that m—_ | 
a ED C1 T0 


. > _ %Þ 


-43 D. Cokelib.s.. 
'relavo, Princcscaſe, 
fol. 30. 


| H_ do makes tans ry ek WG ery aforeſaid) as ; I 
-well as goods or chattels, 


or reall, which three 
Concluſions arc eaſily collefed our of thoſe; two for- / 


'merly recited Canons, whereby all old controverſies 4 


about the rate of Bexa notebilia are now decided; -Fur- 
thermore, this is not to be omitted, that if & man'dye , 
and have goods in one inferiour Dioceſle, or Iuriſdifti- | 
on only : And yet the; 
Proviece that Dioceſſe or Juriſdiftion! peculiar js fitu+ 
ated, pretending that he hath: Bozs notebibie in; divers - 
Dioceiles, or Jutifditions within bis: Province,:doth * 


| conunirthe adminiſtration of bis gaodsgthisadminiftra+ | 
"tion is not-voyd, but voydable by: ſemence,for' that the 


Menopoliane bath Fartſdiftion. overall rhe Dioceſſt 

within his Province, and for that cauſe:cannot beyoid, . 
but -only voydable- by ſentence. But if any Ordinary . 
of a Dioceſleor Commiſhry of 2 peculiar Juriſdiftion, _ 
commit the adminiftrationof his goods rhat hath Boxs 
n0tabiliain divers Dioccfles,in this caſe us adminiſtra» 
tion:1s mecrely voyd aſwell concerningthe goods within 
his owne Di -asthe other g od without bis Dior 


ceſle, becauſe by no meanes ton have Juriſdition of 
that cauſe which: Gelbugeth | to his Superiour 43. 
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x be Teſtament 10be —_ the Execmtor. 
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.- probat 47 Teſtament ,. may. convent, 2 
to the intentto prove the. Teſtament > M00 BEAIIN _—_— 
him the Execution: thereof, as elſe rorefuſe the fame?. 5 Star.H, 8.49, 1.4 
BY > This may the Ordiarie or other, competent Jad $54 bo ar 7 
not Onely ex officio <, but ar the, inſtavce of any | que ay Bo 
2 | hong inrreft , which intreſt is proved by. the oath EE RE 
Of the partic ©. Wen brden, or 
| Ifrhe Executor have nottheTeſiament abi, qudd 
but ſome other perſon, then may.ſuch perſo be cOM- Fam: 
pelled to exbibir the ay 'f And i it Is re to wer icer, __ 
prove that ancehe had itzfor he!is preſumed Qillto have de cenior cir 66g wy." 
the ſame,ualeſſche- affirme uponhis oath, that 3 ſame þ pe Pros oral 
15 not in his poſſeſſion $# 0, Suns glof & Bald, 
inL.2.tquemad < 4 
4, m . 1 . 4 
DAT eta CE ER ntF ian ws eds 
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b: The Teſtament DISA to Fo ro revib aha cbs Tore ts. Eco Y 
-veth,but after bis dextls. -'*.-:-2;þ,1.3 2 
2 If 7be unkwowne whivher jy 4b wr ou or alive, p91/4,5.9 75.5 ©.14, 
| CO EI OPITsr> K1-_1.-1::14. 53: % a 
= 9XIEL: 0 ET 

BF trhe Teftator bee yet living chi "Judge | E 
may not proceed 'to. rhe I | + 

Oh 4b: 2. Þ.. beak *3 

eur, in .quemad. 3 


We Fliſhing of his Teſtameilt ®,/ar'the perition 
either of the Execttor, 'or any other, fi wodum cefta.app. 

"yang ar the requeſt of the Teſtator him- Sy 
E c RB ._- 
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ES Thelen 
| Þ Barind-$.6 i= ſelfe b; Forat his petition the Teſtameng maybe recor- 
biremr. OTST ron 'F a 4 fi pop F 

E 2a.C.derifia.: cd andregiſtred amongſt orher Wills, but ir.is-not to 
_ be delivered forth under the ſeale of the Ordinarre with - 
"pp pe7 2 probat, becaule/ir-is ofno force fo longas theTeſtaror - 
44+ Vide iofr, cod. lyerbyyhoalſo.may revoke oralter the ſame at avytime 
Ub.pat. 7: 5-14-©5+ before-his death,as hereafter is declared 44. .,/{ 34/4 +6), 


&DD.ibidem. . the proving of the Will © :- and the tre of exhibiting 

d.L,-$.uo 8. F orovine the-ſfame' is left to bis diſcretion; and be 

Mp... may appoint a Jongeror a ſhorter time, according as the - 
| SONS op"; Pace 1s furtherdiſtant ornearer, orasother due circum- 
© actnerdefenditVivi- ſtances ſhall induce bim9.. LY 
> ws. Thelaur,com. op. ith - | he livi N 
ET: 2 I 3 it be unknowne whether the Teſtator be living of 4, 
”  umharecicumappel- ©cad: foraſmuch as ſomeare of opinion, that everyman 
Tans. 944 contrariam IS retard to live till hee be att hundred yeeres.old'<: 
gerormanit.. 'Iicemeth bythis opinion, thatthe-Judge maynovin the 


< "BY C. dercftam. © But ifthe-Teſtator be dead; the Judge may proceed to 


Þ Fmt In, = be 'mean time proceed tothe-publicationof the: Teſtament, 
= IN fo unleſſe there be lawfulFproofe; or ſufficient preſumption 
<8 Fo magis Loaf for the Teſtators.death f. Oa the contrary,,Others are of. 
> _nenefcrtMolinzus Opinion, that, a man is not preſymed to live_ſo.long, | 
= gate 4 geo that is. to ſay, untill he- attaine. to-an.hundred. yeeres 8, . 
- | Mcnoch de przſum. fOr. that meh commonly die betwixt ſixtie_and ſeventic - 
F BEME $0 yeeres. of their: age.®: and ſo. by their:opinion. it feem-. 
4 dic negarivas, . Cl that the Wi ,, may. be. proved. after the age of ſe- 
w2.390.p70. quo tacit yYentie: Feeres , of him that 1s abſent, for that hee 15 not. . 
> taf & Sizbard.in a, (CD Preſumedtto beliving.. >. IeSE) 


Lars Cadereſta. alter L ſuppoſe if a man be abſence: and' no certaine nroofe | 
n.7.aker.n.8.Tewpe- Of hjs.death or life; that the VVill may bee proved , and 


4 Rt h | | - p A - + : 
Ges Mena, thatthe Teſtament it ſelfe is2 preſumption. of his death . 


T:att..de adipiſcend. inthiscaſe 3. _ | | 
Moen #4 ©: Iris a great queſtion,. whether the death of onethat - 
= 45 - Maſcare.Tra, .is*abſent,.. may bee proved by.a common. voyce. al 


re prod. conc. ſame, 412 that iso ſay, by.checonſtantreport. andopt- 
_ Tho.-2e- pipe... On. ofthe. more parc of the, diſcreet,and hondſFinbabt- 
BK rata. &- Marq ard. tantsof the Pariſh towne, of place of his former dwel- 
'Þ Hg Iſle, ling) that is. now abſent 45 : wherein ſome_ hold: the. 
: EC: SNOICN 37. 7 Df, bn; we «des CST OOTY + ICY affirma-- 


Of the Office of mn Executor, __ 
affirmative; others the negative;athird ſore diſtinguiſhs// 
ing whether the matter in queſtion be of {mall'orgreat 
moment's if fmall;then'the fame is a ſuſficienrproo if © 
great, then inlufhicient-a7- which diſtin&tion 'withours7 Dec Tonk. 20 
queſtio, is: very :reaſonable, whereupon wears! to'coti® fred, 

der,whetberthe'proving of the Will of himrhar isab- "2X 
ſenr;be'a marteriof'great'or _ moment; wherein for | 
my owne'part, T hold :it to\| hep onmentis + impor- We... 
rave, becauſe it 'concerneth/a'mans whole 'eſtare: 43. pate. 0 
Andyet nevertbeleſſe,T hold it tobe a more fafe courſe >n-9.&D D:ividem. » = 3 
to _ — Hl, CE ER age is'an * ", = 
neſt” antiall man;than to: ſuffc goodsto L:4, 5 
or tobe ſubjeQtobe'pur] ee dee a uae ag $5 41101 bt NET 
knowne. But to zcturoe to tbe queſtion formerly pro»: - bo 
rumen Ip mine the deathof himthar'is abſent;,may 
termined by theſe:caſes fi ing: whereof thefirl(t is, 

whenthe'party hath beene abſenc long, and the fame of * 
his death ancient;this fame alone;isa ſufficient proof of * - - | 
his death «9.The 2;caſc is, whetitbe fame is that herdi-. 49 Maſthardde pro? — 
ed in « plaCefarredifant, (as peradychrure beyondth pond en. Þ 
ny oem ny ova fame o_ his'death CRIES noch. de adipucend. = 
if he dyed ip aiplace nor farofrben'it maybe known by eofremed.a.n-672, 
witneſſes, id cor be.dead or dliveriiwbich bt ; LIPS Ee, > 
famealone:is nota ſufficient proofe fo. T he 3: is when 50 Maſcard. de - 
the famedid firſt ſpring from grave & credible perſons, Dt Alex Bur pos 
hers —_— GEES wb Bd a Caſe Spec.& alios. ibi &. 
is, when'the fame is naked'ordeflirute ofother probabi-? '=t97- Ax 
lities, for thenit is not enough, bur being ſtrengrhned LA IG, = nl 
with-other conjequres , as thar the party abſtntwis 2 a 
very oldmman, or'very fiekly; forrhen the” fame thus for- = 
rified with preſumprions of nature, doth make 2 full 5: agg A 
proofe of: bis dexth5zThe-fifth vaſe $53 yhenthefame Por ors co 
1s aſſiſted withother likelihoods derived from ſach bcc 
cidents as we do attribute unro Bertune; as when! the 
Party takmghiip:30 I IT 
4” © e 2 upon 
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$5 'Maſchard,poſt” 


alios ub1 ſupra.n.7e 


$4 Bor. tra. de te- 
Atibus. n. 33: & polt 4 

eum.Alex,Aufrer.& 
alii cuos mematat 
Mafſcard, ubi ſupra, 
Des. 


upen the maine, '2 ek dock nilecxntocapntic 
tune of hiszxeturne being he neturnethnac, ncirher 
canthe ſhip after dilige a ps heard ofgfor imthis 
-caleythe fame 2:00m with bcſe cixcumftances , 
doth ſufficiently prove his arrays 3 : and {oat _ iswhen 
aman is prefled to S Whotragns, whichbeing ended , and 
the ng nay ver —_ ,if he do not reture with 
themnorcan it eknowne cnquinywhiar 1t5become 
him: for thentbe fame being thus furniſhed; is 2 ſuffici- 
ent proofe of his deaths, untill rhe - " doth. 
ſometime it doth.Borit is moſt truerhatone 
ia Yockeſhieewook nm—_ er) for!Por- 
tugall voyage; afterifome w ſouldicrs 
returning , hee came not, nor lbos heard of; and 
thereupona famedid-aviſc that :be was dead, whereupon 
adminiſtration of his was commirted; and whylft- 
ww | fn -abiat che ame, _ ome 
threeyeecresabſence, ncymanacr vor tooke 
uptherontroverlic. Wherefore itfhall behooverhe Or- 
diary _intheſt and the like caſes, arthe proving'of the: 
Willor the of admiaiſtration, to take bond of | 
the Executor or Adminiſtrator with good ſirety; to. 
make full reſtitution -or ſufficient recompence 1 to the 
CD AE | eb ws 
cr: mennies end other preſfumptions there to- 
prove the death of him that is abſent ;s. : which never- 
cloſe are left tothe wiſdome and diſcretion of theju- 
ickates MN (Oh woo her(puri Iveforve the Game, 
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of ther manner of Proving ng Teſtaments. 


2 Thefermeof proving Tefaments5s one fuld. 


the welgay 
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Vlecferredaniandirnige awe the legall je 
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3 
it is requiſite that ſuch perſons as have incetelt *, that: 


j SES 1 


| 7 af rar roy Tins. I. 203, ol "4 - — on 2 
6.0 ke en ner Ne PR gp", 2—— 
pack cnc forthe nook of Teflments ib 
- thatthere beeither witneſſc or ns 


G dy dechred *; a, alſo what number of wi 
; of wi ric is ſufficient; 6 licewifoide, 6 
4t in'th]s'phace I'ſhall not need: to 

peak | ofthe manner of 4 in/the « 

| Pra m7 approbationofTeſtaments, 
This f ,manter and forme-therefore Here In England; commen ei 
7 > 6fiwe'rts; 'the one is called the wilger or common formaſclennic Y 
Ts , the other is termed the ſotemas forme, wjane's res | 2 
an ©, 43 — 
The + valger or common form, Is rncre: coripendious or" Ji SO 27 

” briefe than the other : + for after the death" of the Teſta-i dSta.HS. an.teige: 

tor,the Executor preſenteth-the TeftamenttotheJudge, _ ne 

and in the wt) without citing'or Eng ſuch rracioa: ,keri: 
as haye rene duceth withefſcs to. ſame, Fuamed ments - : 
who'te upon theiroaths abrorce) of that the Te-" 5 Baldia L.2.C..de 
ore ey Ce I 0 Jeng? cath repo wt Hl 

Or the : the Judge tnereupon erally ar-6g8. 

and ſomefimestponlefler provie, annex his probat- and: F:huqudan mride. 

ſedle tothe Tefis ; whereby” the fame is'confir- am Ro 


When ike Teſtamens is to be proved in forme of Las cedere, 


& 


isro'fy; the wh and ext of Lito the deceaſed", Fic 
tow aro rn ne obey en tbe ref Sichas paſ 
comtaitted,ifhe had dycd inteſtare 5, are to becited to it Top de 
dep! yd ration nt >robation ofthe Te- 10.8044 |: / 
= pmwho ill is to bs exhibited. _ 


cium:Paal.de Can in L246 Teſta: 
rey amte A: Eta gle 3-Bichacd alognes: 2h Gra Theufar com. 09.5. 
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"The ſixth partsi\" LY 


Rs > 0 


” - 7} Nex tamen re- 


- quititur libeJlus , vel 
” Jiris conteſtatio. St- 
chard.n 6.1.1.n.7.in 
gn,Simo dePrzcis de 
inrerp.ult. vol.] 2+ 


*dub.z. fol. 3.1. 4: 


k Nec refert, an fit 


|  Exccutor, ve] fidei 
=  commuſſarius, vclle- 


in53Y 4.40 fuln-: 


”*  ruxficreus, an aftor,, 


tis contrarium” 
quoadlegatarium re- 
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Anegli ne, +1 : ' 
necmediocrire.do&, ME pound ; whereof the Executor 'payeth but rene, 
*D Cokel.15.relat. pound y '@rid hevertheleſſe Aketh ah Acquittznce of 


thewhote fortie- pound, this - Requittarice” ſhall 'Hior 
2 Brook tir.afſersn. rierrgy atty- orfier Creditor, but for tee pound 
nely*. # 


Te&ULLCKECEN, 6. Q Bs 3 
' Moreover,jt is to be ttoted;thatthis hath beeddelives 


red ahdreceived fot Law, vis.thit if trhe Executor-did 12 


F 


pay with his owe money 16 much of the Teſtators 


| ', debts; avthevalue of the Teftatorsgootsorchattels did 
hog with deems afiſe tits; ahdtetaine in his bands'the Teſtators goods 
| drm. Or Chart&s;theti flich/payment ſhonld Hot prejudice the 

b $1.35. 57. Lind.in ther Creditors to whoth the Teſtator was indebted; 
Foidereſta 1.3-p:o. Dtfhould charge the Exccutor as affets®; and there» 
viacconft Cnr, fe that it beBovethtbeExecurorto alitnare the goods 
e Bro h- SLin-ibi oF rhe Teſtaror forthic payment ofhis debrs,if he would 
gas Si har.in Lat $. be afe from paying any more debrs rhanthegoods of 


&ipr. ficam. 0 11+ the Tefſtator Aid extend utto®. Honbeit, at this pre+ 
32. C. dc ivic delibe - --- : p ; {ent 


/ and fo-formand, 1 


o 


. 


demanded, what if the Teſtator - | 
0 


% 


þ. 
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alme ; namely, that the Executor paying the Jok va-: - 
luevf the Teſtators goqds 50 the may retaine 
the fame inhishands,which nevenheleſle ſhalgor. 


,, ayes Exeanar 38; aſſets 9,. EE = Dyer (ol v KIM 2» 
Bn ag F: - Maxtuaries, it is enafted by auchority ; - "Scar H $1 2s | 


olfalmeoyn ollowerk 5 No t Parſan, Vier, Co-'<2p.5 
OA 6 RESET Tpitituell perſon, nor the * 
2ylifes,ve Leflecs,ſhal akedemang arreecive © 


of any- perion'or perſons within, thisRealme, for-any 
perſon or proil 9Syg within: this Realme, for any ©. 
Mortary or Corſe profent, ne any lamme-or fummes of© 
moneys ae any, therthing for the; ſame, more chan 5 
Joel ed; ne:aMÞ ſhall,convent, 'or call any 
perſon or perſons before the [Judge ſpiritual, faedore —_ « 

coveryofany fi ſuch Mortuarics or Corſe preſent, orany”® 
other thing for the ſame,more than is hereafter mnegtio- © 


. 0ed, upon paine to forfeit ipr ovary time rs 


Tecedv or cementing ar calling avy fach per- | 
Jon 0 lag any ſpiritual Judge , ſo nach va-* 
lucas theyſhaltake:above the ſame limendbey hs pa cg F. 
Andoverthat,forty Glogs rp the party 
traryto this A@; forthe which 9 pany. Qpionon the p parry 6 
ieved contrary torbis AQ,Chall have anation br © 
VVrit, Will; Plaint, or Information, in any of the © 
| Leg Corn ghenin bong Law, &c. ſhall bee © 
a G* 


24 Firſt f,, it is coated; es 


TY Ale 


Ty (hall bee taken Gr demanded of any ſach perſon © 
whatſoever hee bee, which atthe time of his hath © 
a0 Woodie goods bor ender the value . 0% wan 


0+ Bip 0 we hen eh 


—_ 


The ſixth part. = 


« none otherwiſe but' after the rate 'and forme hereafter 
- «mentioned, dra ow 11: oeie en NE 
« Ne fthat any perſon pay Mortuaries in-moreplaces 16. 
< than one, that is to fay,.in the place of their moſt 
. E dyelling and habitation, and there but one Mortuary. _ 
« _ Nor f no Parſon, Vicar,Curate,Pariſh-Prieſt,or other; 17 
<« ſhall for anyperſon dying, or dead, being at the time of : 
« hisdeath of the value of moveable goods often Markes 

« 9x more, cleerely above his' debts payd, and under'*the 

« fymme of thirty pound, take' for afhy 'Mortuary more - 
« than three ſhillings foure pence. tn the whole. _ 
« And t fora perfondying or dead, being at the time of 18 
© .hisdeath of the value of thirty pound ot above, cleerly 
«above his debts payed; in moveable goods; and under 

« the value of forty pound;there ſhalbe no motetaken'and 
«demanded for a Mortuary than fix ſhillings eight pence 
And tor aoy perſon @yitie oe dead; favidgrie the; 
« '' Andffor any perſon dying or dead, having. at the jg 
c« time of his death ofthe eitic fa moveable nnhes of for- f 
«ty Pound or above, to any fummewhatſoeverit be;cleer- 

« ty above his debts payed, there ſhall be no-more taken, 

© payedor demanded for 2 Mortuary , than ten ſhillings 

© 1n the whole. CHOTYT:: 

« Provided t thatfor no womanbeing covert baron, ne 1g. 
« child, nor for any perfon not keeping houſe, -any Mor- 
<« tuary be payed, ne that any Parſon, Vicar, Curate, Pa- 
«r1ſh-Prieſt or other, aske, demand, or tat#for any ſuch 
* woman,child,or forany perſon not keeping houſe dying * 
* or dead, any manner of thing or money- by way of 
«KMortvary, FTI 
«.Ne alfo forany way-fairing man, or other that "dweF 
©[eth not,ne maketh reſidence in the place where they ſhal 

* happen to die, but that the Mortuary of ſuch way-fai- 
«ring petſonsde anſiverable in: places where Mortuaries 
<beaccuſtomed to bee payd, and inmannerand forme; & - 
< aſterthe rate before mentioned and noorherwiſe;in place | 
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L Of the Office of an Executor. by A 


or places where ſuch woykring perſons ar the rime of 
their death had the moſt hab bouſe,and dwelling < 
placesand not elſe where. 


21 Provided talwies, that -it ſhall be lawfull to allmar;* 


ner of Parſons;V icars, Curats,Pariſh-Prieſts ;and*other © 
Spiritual perſons , to. take and receive all manner ſirns © 
of money, or other thing , whichbyany manger of per- © 
ſon dying,ſhall fortune to be ang ky 614 oj bequea- 5* 
thed unto them, or any of them, or to the high Altar of ©* 
theChurch;this AR or any thing therein mentioned not ** 
withſtanding. | P : y- S455 Tom 
Andbe it;8&c.that no Mortuaries or Corſes preſents, © 
or any ſumme or ſummes of money, or:other thing for © 
any Mortuary or Corſe preſent , ſhall beedemanded, ta-'© 
ken,received, orhad in the parts of Wales, not in the ©* 
Marches ofthe ſame, nor in the Townes of. Calice, or'® 


Berwicke, or the Marches of the ſame, but 'Onely infveh© Þ 
partsand placesof Wales, Marches, and Townes afore-!* - | 


ſaid where Mortuaries have been accuſtomed to be Chee bl 
and payed ; and.in thoſe parts and places, no Mortuaries,”* 
or Corlſes preſent," ne anyother thing for Mortuary-or:* 


Corſe preſent, from henceforth ſhall bee demanded, ta- © 


ken,received,orhad,but onelyafter the forme,order, and © 
manner above ſpecified in this preſent Act, and none 4 


otherwiſe ;/ ne-of: anyother perſonor:perſons; than is ©*:. 


limited in this preſetiea@; -and none otherwiſe, upon © 
paine above contained in this preſent LE» 
Provided alfo, that it ſhall be lawſull tothe Biſhops © 
of Bangore, Landafte,S. Devids, and Saint 4Aſeph, and.” 
likewiſe to the Archdeaconoſ Cheſter , to take ſuch © 
Mortuaries of the Priefts withintheir Dioceſles and Ju- 
riſdi&tions as heretofore hath been accuſtomed. © © 
Provided alwayes, that in ſuch places where Mortu- 
aries havebeene accuſtomed to bee taken of leſle value © 
than isaforeſaid, thatno perſon ſhall beecompelled'to © 
pay in any ſuch place,any 7 I. than hath been © 


f 2 accuſtomed, * 


In c,conquerentede; 


"The Jr patt. 


Terror  _— CTR To 
" dettanded, taken, received or had of any vppaee pores or" 

' perſons, exempt by this Act, nor in any wiſe Rn; to 
"this A&, upon pine afore limited. 

nn cone 

6 the O v . 
| yy — children (where ſhee bath 2 widdows. 
part, and they filial} portions, by "the Cuſtome'of the 
Countiey;) of it ought to be takenout of thedeads part 
onely  Towhich queſtion anſwering, I hold it more a- - 
- Pome to the Civil & Eccleſiaſtical Law, that it ought 
to be ſatisfied out of thedeads: part, after the divi 

of thedeceaſeds: Yrding to theCuſtome of the? 
= Fern wp pan n. 44 - noni pef roo ntdes _ 
3 mature of a Legacic,and tearmed in Law, the priacipall 
= = 4 enny _ Lepacie.. Now ſeeing it is cleere that Legaciesare to be. 
anima'defundli reli- piged yedour of the-deads part,therefore the Mortuarieis to- 

* Qum conſt, ex.glol he payedourof the Rae pate 60; yer before any-otheri 

| offic.ordin.cx& ho- 1-CQ4CIR9, and without any defatcation, 23 well for that' 
| Rienſ. ibidem yab.' it iS a ſs Focheh? as pry force of the forcfaid __ 
| ere rae 


parte ' quz dicitur by | : . £9 of $-1..4 
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T Divers rowſaws adies) Exerutors are to arcompt.. 
2 Whather the Executir be ſubje# to accompt, being 7 T6e- 
beſuthy the Tele 


$XVIL 


© 4 RE] _—_ PEEWZ es b 
” LS... Y CAEIES © » "5 Y.- *% A KY 9 we. EEG : vet 
, 4 SIEE EET og. TS 20 BRAT 7 Prat INE IT 5 ; 
$*&.3>, Fad p20 =" #5 Wy a SOFEOS > 2 > rg a Ho OO Ys "XS 25 = 
'] C + - + - 
' .* ; 4a 4 << x- 


= p p : _ > #& 2. > I 4 
5 » % " p - 0" +. 4 ee” 
- SSEILEPTH OE oo, 4 © o7 
_— —— WR OO I — LACS ina 7 : AS _ X . 
- Joſe | a 23 = i : _ 
. "++ Ln RE 54 L 
. 4 y 
t ce.of: L Xecultor. ” 
I} 5 . -, bs Sev Bog is: 
" 5 p » 
, _ 
——__Oh— " SD Eha ASS. ys  _ © cz 
- - ———_———— DE —— 
Lan, me 6 
& * 2” ,» 
” 


- 

_— ? ” 

: Fo 5% 1 
#4 +4 Fig $49 %SC# do 


- > 6 —I" 4% a * by 4 
, F f £3 
. » 7 4 
* . 3. -+ "— p 4 oY F** £ 
. » #* .* : ; CR = 
_—_ Or 6+ * 


namely, how ntedful it i that' Executors' 52": | 

| ſhould be accountable; t> whom ah CORDS! Traders 

is to be made; with;n what time gu what max- To Olden. con 

SOIT ey. and what cfſeds the fame bathg20in 0 rfRutics: 

1 How t requilit and.needfull 4 thingir/is-pthar Bug?) ot * » 

cutors ſhould be charged with-the: making and rende- + 

ringof an account;the unfairbfulldealing of a great fort - 

of faithlefſe/Execurors, to the re ye iy ſpoy-'' 

n_ pram ory ws nr ildren', ry KI 
overgeell- nowne!®.' Ourely,! it fand.w : IPG Ae: 

Teaſbn, That Sexjrants, Bekitivera, Bailiffes, Tuboeey Ba- : mm 


their other Offices ©; with greater reaſon. may ir: bee 7 oprantind's 
maintained,” that'an'Excecutor: ſhould be ſubje&1o- ac- 'noch.dearb, jud.Lns 
count. rather thaw they: -forrtlicy-forthe moſt-pait;have <<b299.;  * 
to deale for,ſuchias be living, wha Blay haveran eyes 
their doings : but an Executor hath to deale for'a dead” 
"—_ who _—_— ither __ nor heare if _ _ 
le-unjuſtly-, Againe,-1t t E Saget ecutor have well 2 

fithfully GE oite his 'offrce, andFully diltharged the . 
truſt repoſed in him : what ſhould move him that hee 
ſhould not willingly make a due-account thereof ; and - 
thereby Gy 0 pers To ſO ren from - 
the burthen laid upon him 4> On the gontrary-if hee 4 79: Older tran, 
have played theupjuſt Steward, muchrather id that Exſe {up 

t he to be urged andcompelled tomake bis account, 


that hisfraudan deceit —_— hee may be juſt- 


hed is puniſhment premoni- 
$.\ By this alſo, that as well the Civill Lawes as « Oden. ubifapri; 
the EcclefiaſticalſLawybe fo preciſe in making of Inven- ; 
taries, wee may learne the neceſſity in making of an ac- 
Ff 3 _:}. 


ly ponifhed, and others by 


many things. may-bee conlidered”'«; Super hac mare” 


cle.deCanib.ind.g. . : 


bE-. flode Can " ag Anventaries were to lkU& puirpaſe f. 
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count: for if Exccutors! were not accountable,the ou of of 


_ . Toconclude, all equall Lawes of every well TO 
DT 00 "_ IC  Compmesbimobhgbdve-farored ri Ec JERES 101 #1 a. v 2 
> 2ons = © cigheve: thit chey houkinor de rofttated') i Were 
Toes 2 forege wan cqumichfaſe conſcienes, ſpeake ag uinlithe . 
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his, Exccutor from: making/un ace yet neverche-” 

lefſrif the Execugordeale fraadilencly.; he Ordinary may! 
in.his.< accanmt athis: hands;! forth" 

Kgio reformation of fuck frixch®';-$oridis not:tobee preſi-- 
I Þ Lind. ine rei megzhat the Teftatay is uh tothe Bxe@Ror 7a" 
” actaro. 3. province tf) Ghar er harkrew: think vhar-che Execi-'i 
b” cond Can nRu, © Ghadulently 5: [axdfo.t5d" 
ts bn Leginidenar: Meare re fraud, whereof! hehad | 
+: +4 'NQconecichy bunrarh bat the Hyechtor would: 
WM Comps. Ole diſcharge hisoffice with all Gehry, fo that there ſhould 
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i He-+ time -i appointed fot making. of thet 
'D | accompr,ſeemeth to be awbitrarie, that js. 
þrofay,left:to the diſcretion; of the. 0r97- 
aarie:4;: And talkhough it may. ſeeme2 
'Eant. | ES that the: Executor ought. not to bee: cal- 
b Lindn.d.& $ & ed tOa generallaccompt of his whole Executorſhip,be- 
Mam 6 <p. fore heave had ſufficiete time for rhe-perfotmance'of 
the 'VVill > (ivhictt is.a twelve monerh <:).-Neverthe- 
<Lawh.G dept. lefſe:in the meane time,if theExecutor do not adminiſter * 
E - 72 lu ec faithfully, or:ifthe: Qrdirary think it convenient; -cthe 
. -Conor.ne.3. cod-tit, ExecutOr may bee compelled to make a particular ac-- 
4 Lind-ind. c. Rat. compr$ and ©, in divers. reſpects. the Law —_ 


"verb.congrut.&verl. 
- > er ee __ the timediverſly. 


He $4 mpcke—anci _ ws re the Law-bath determined herein, it is, 
bn yoo : ning nyt everywhere within this Realme obſer-. 
Wd Yr araracrn tors promiſe to the Ordinary by ver- 
tue of their Oath, to-make a: true and-perfetaccompr, 
ps rs ſhall beethereunto called by: the: ſaid, 
> Textind$.polt- @xdinary. $and therefore may be: called to: a general. 
2 page 2ccomptmwithinthe yeere.*: yet I refetre'the Readerto, 
glofl. in Legarin, i The ſeverall tiles of everall Courts, for.his further.infor- 
hcitar, verb, approb. qnation-irrthis behalfe.. | 
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2 What proof is ney te 178 the accompr.. 

2. Of the dif iturton of thereſidue, 

3 Of the office of the Ordinary in the accompt.. 

hy what mARer » Of. EXPERCES- AVE: 10 be, alone to. the. Ex-- 
ecmor, 


5, Of the the Citation i inthe accompr... | 
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PF wee reſpet what is to bee perfor-. i 
7F{-med by,\the 'Executor:,, who- makebh- « De forms" ret=- > 
a4 the accompt *, hee is. not onely to dee. dendi rationem prazs-/* 


 clare-what goods and "chattels 


2 hce hath payed 
fumes by his oath; 
proofes 4; fich as the Ordinarie ſhall allow: of ©, but 

_ alſo if any thing: dee-remaine of the ſaid goods-and 

>chattels f,. the funerals + togetber-with the debts-and 
Legacies ſatisfied and-diſcharged's, the ſame to 

-bee* diſtributed, and/ converted 27 pros: #ſms b: neither 
ought the Executor to- apply any part thereof to-his 
owne private uſe, more than is given bim by the Te- 
 Maror, or which the Ordinarie ſhall allow him for 


his labour; or forthe like conſideration i.. But of 


. this diſtribution of the reſidue (1: p105 aſs) there is but 
ſmall uſe in theſe dayes, as well for that the reſidue is 
commonly left'to the Executors, asalſo forthatthe Exe- 
cutors are afraid that ſomeunknowne debtsdue bythe 


Teſtator, ſhould afterward ariſe, and ſo the Executor: s 


bee compelled to pay the ſame out of iis owne purſe; 
__ Ifwereſpe&what is to be performed by the Ocdina- 
.3rie.in the anking of this accompt,I ſuppole thatirtdoth 
. appertaine unto his office, not onely to examine the ac- 


 compraand te ſee whether the ſame be rightly calculated, . R<ad.Do&.&Stud.li,.. 


and whether the Accomprtant-doecharge himſelfe with | 


the receit of the whole go 


rals, debts, or Legacies & : but alſo to have a regard what 
enanper of expencesthe Accomptant requireth to be al- 


lowed. 


ws — = 


A img to' the Teſtator,. hee hath: recet- 3.0 Menoch.ge art = 
ved >, and: what: debts and: Legacies "92-309. 2 
for the es Co. —_ To 
due- proofe of every payment,. that is-to ſay © r Gn. oO OOIOG 

2 and. of greater fummes by other 5 Y 


and chattels of the Teſta-- 2 
tor, and how much hee hath disburſed, either: for fune-- i»*<ilige prouriſupes + *: 


clart Old:n.iaTra@. . > 


de c xecur.ulr. vol.rir; . 


neus in con-- _- 
ſueru'sPariſ.$.6.glok,: -* 


$ 


- 


ad Specul.delaflr,e. 
dizegq.numc vers verſe... 
quid fl executor, Lin © 
in c. ſtaturim. vhihþ ot *> 
_ Feddere ratonem:li, 
3- provin, EE - 
Cant, lode Athongn « © 
- Eegarin, libertacegns,. © 
de executor. teſtatn,g?* 
Maſcar.TraQ.dex S: 
bac. verb, expenſs... © 
conclu.722. *Y 
e Menoch. d.-caſs. 
209.Old.de exec.ulr,. - 
val.cite$, Maſcard. de © © 
i pps conchuſ, 920, .. 7 
L.cum ſervus &.de-: -* 
cond. & demon.. ; . 2 
Magn.char.c. 18. ©” 
h c.ſta-utum$.fta-- 
tutmus de eſta. lib. ze... 
provincial. conſtit. . 2 
Canc. c, cum tibi des 
reſta..extr. Plowd. ity« © 
' caſ.inter Nawood.& _ © 


mY 
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2.C.10.circa. medium... 
1 Text.in,d.$S.ſtarti. he 
mus. . Quod-ramen : 


ſcri s art, $4. _- 
_- e 1.7 1M 
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| lowed unto. him: :for + fo us —_ delicate expences 4 
| are not to beallowed, but mrs and moderate, acc9r- 
1 « garay. s, dIPgtO the condition of the perſons 1. And after due 
” . Naruimus. Old.d-vie. EXaMination of the ſaid account , the Orditiarie* finding 
EO. | the fame tobe true and perfe&, may progounde fr + 


_ = validitie thereof, and ſo acquic /the- xeeutofy to-fa 
''m De qua re-atren-' forrh | as apperraineth ro the Eccleſiaſticall - ,Ourt- 
Th cujuſque. Bur if upon the examination ofche (aid accom.it do ap- 
bh ' Pearesthat che Executor bath not dealt falrh po gt ac- 
count istobe-rejeſted n,-  »// 

'But wherher | wee reſpeR the office of the acconip- 5 
6. Specul.de Init. tanr,orof the Ordinarie, this is perpetually to beobſer- 
oe $ aun 5 yes vero ali-, yed, rhatthe Creditors towhom the Teſtator did\:owe 
Ny eve $. &p thing, and the Legataries to:-whomtheTeſtarortdid 
- quam ierb, or queath anything, and all kw tres incereſtarers 


70 the: faid-ac- 


'"'D- Videintt's, prox.. 


L. 46 unoquogre —horpind to: be preſent at the maki 
dere ud, & DD,” cOunt 2; Otherwiſethe accompt'made{mtheitiabſcnce, 
FEGSTIES. ; (ad they nceereniiend) i is ppp unro them: = 


PRI 
Led umm APR _ I_ 


PET BET. CEO 7-26 IT 
| of theend d "IS of an Rennmgho if 


HED? ID ett 


7 The wcting of an accompt, waeingd ; in oval re 
' Fard of Teſtaments, * 


The efſe of <perfeft an jt attonpt,. ES IIS NOR 
& 5 The 8 8 OT Ar. Sk? ae ere 

By 6. XXIT. 12:22 9) 
pra" He t end for wich it sotthinet, ie "evvics. 


oy 


m_y ts. de _ " 
_—_ > ExtE. 1 


cobeac | s 
pry en Gee rhavkach wlly: Kdminiflred and finithi þ AS p” 
” his office bz neither 1 is he robe called +51 the Ordi+- "208-1 fig. 
ay to.anpifurther-account 5; 2; .* | ; > BEM Ir 
k ""HurrlitsEmall tdiſcharge-and acquirrance eaune)b be Nenef Els e's 
; obtained, until} the t xecutor bavefſutly admitiftred and” poch,Oldtn,de exec. \, 
accompied.” And if any inferiour ] Judge e (1 meane untley tral: wn Ba. 17+ I 
the or dignity of a'Biſhop)/ gran ay ny, of 
Facet ea frees bf decſhianmons Fivall hero ont 4 
a tawfull aceomprof tult: C_ &faubfulf EKE-"1 c Fn. cefliny? 1 "Y 
cutionbe made, that: Judge pe fe fabtd fuſperided ab fn- his: -Zeprovinci Ly "*h . 
goaſe Eccleſoe by roll en: monthes 4;  Befides Ng Con es "th; 72 | 
that; theacquittanceit ſclfe dox{mbrdenefir the Excen-",{4,. uns 
tot, when it appearrth that he” hardy! not abr endo run, "50M 
| errno ah | 


— 
CO IEP SMT —— = men > as inc.a. 
: Ls - - 


"Of the Exceutoe reukog the Executorthip, and ' 8: .-62 07 ll 
nongne es etrinedek,c | rr beter none 


Dey Dn rr rn . 
'. The Fwtcntor 7 refbved T's Haſs, watt not —_— 
*Executor,” © 


by 


2: . who is ſaid to. meddle as Executor, or. 7202. ? b 
| y-Ftbe 4Execuror named in the Teflaricns,” q: 


| A qo 
I i bs refolve not to-ſtznd to the Execut 6120 SE 
by; PY. "1&8" -buzto: refuſe che: fame; then maſt hee 7 —_— yy 
5, - waze that be do hor zdminifter the x S 


BS of the deccalcd as Executor ; for tavi = Cn_—_— 


ny 


"ORE © alminiſiredas Executor, he may at anytime after a. Panor, in <.-Io* 1 © 
' to undergo! the bunhen of at Executor' TY 3 hannes Boic, in c. tua11 ; 


I ncbis detcſta. ext 


$ 


POO PTE WY 


and alſo may be ſued as Executorby the creditors of the 


WR 


E Feſtator, though he catinot ſue others as Executor, for 
© b Perkins, cireſta-, thathe hath notthe Wil under the Ordinaries ſeale ». 
 Senufol.gz Ploud: _ - A F man jathen faid to adminiſter as Executor,(o that x 
|” Fox. brook. titexec, thereby hee may be petit to ſtand tothe Executor- 
E co ſhip, when he doth performe thoſe as which be pro- 
3 rb.6d v3 Bo wprook per to an-Executor ©, as to pay the debts due. by the / 
”  ricdeconjettul-vo, Teſtator,Or to receiveany debts due unto the Teſtator,or 
© lb,tzaivs.n-18- to give acquittances for the ſame q, with other like 
+ Barem "+ ar 91 as. [62 ihe aha” i 
45. Fitz Abridg.ci- Inſomuch that if a ſtranger (one I meane who. is nei- | 
| xecurore n, 38: ther Executornor Adminiſtrator)ſhal aflume:upon him | 
© tatis quomodo pro- The Office of an Execcutor, or Adminiſtrator,by uſing the 
* ©  baturcopios?Maſca. goods of the deceaſed, or by taking them iuto- his poſ- ; 
DO mcorcito- Iefliong This isa ſufficient adminitraron to charge him | 
\ nes hanc mireriam aS Executor of his owne wrong, whereby they to whom | 
2 —— inverd. the Teſtator was indebted;may recover their debt againſt 
= him,ſo that there be noother Executor or adminiſtrator, 
who bath proved the Will or adminiſtred the goods of 
the deceaſed, againſt whom” the Creditors may have * 
6: Do. Coke. lib, ation for the recovery of their! debts'#7,  But'when 
umn: fol. the Wil is proved, or adminiſtration granted, and they 
34.In Reades cate.  ;eermedled : In this caſe albeit a ftranger take the de- 
_ ceaſeds goods ito his owne hands , Qallenging them, 
for his owne, and douſe and diſpoſe them as bis qwne , 
yet this doth not make him Executor of hisown wrong - 
| by conſtruionof Law: becauſe there is another Execu- 
624 Remediam or- tOrof right, whom the Creditor may charge,and againft 
dinarium tacie cefſt- (yhom hee may bring his ation 6. * And thoſe goods 
nec eoncur.zrAvxilig Which the right Executor taketh forthoftheorherspoſe' 
erlineriicum auxilio ſeſſion, after hee hath adminiſired, are aſſets in his 
io wbbdumintrod:- hands 53. Andyct for all this, albeitthere bee an Exe-. 
- minor:f, © CUtOr Which doth adminiſter, yet if the: ſtranger rake * 
- &6z Do.Colcubiſu- thoſe goods, and claiming to be Executor, pay debtsand 
+ receive debts, or pay legacies, and intermeddle as Exccu- 
y tor; Therebecauſe of ſuch expreſſe adminiſtring as Execs. 
| cutor, 


WE; Toni: an hy eg _ oR__, * - 

| entre may ein chaphdns Eareurora hit omacwn a 
mart another Executor: thee 

he former caſe where be doth take the JO! 


butwit! 
h come to his.hands, prot he aſtegS upon: Coden 
bim the charge of Executing the Teftators aft Will 45. ;7, Nemwinilicerſ 
And herealfo it isto be noted, that aman ſhall beokar- TS ſanc” 
ria as Executor of his owne wrong; which/taketh int 55 Nemo <= dolo- : x 
nds any ofthe goods'of the deceaſed althiough/the- ©5-r0dm.-1ms | 
T eſtator were indebredumso him,-and he onely-intend- tcandibus & purges 2% 
to fatisfic his. 'owne debr,doth cake and reraine- fo omnibus modis oc>-- | 
mach of the deceaſcds goods $doth countervalls his —— —_ 
debt; and no- mon hee may notbee his owne {2 de con- 
carver, inthis caſe «7; becauſe of the great inconvent- —_s re. 
ence and- confuficawhich otherwiſe would enſhe;4, for- ; x pre BO Firr, mn 
then,. whenſoever any dyed indebted ' more hin, his: hr oe ant. ..Y 
goods would extendto diſchargegevery ofthe Creditors ? Dory gotaryan po 
Kee ur 70 ſatisfic himlelfe. firſt,and'by force or tart iviDD- Lind. 4.6. :-N 
right 68. god teſt from: their right, Py to: exc Jh. Brnokth A 
But if a mando thoſe a& which are an * L-nonhoc.Cun- - k- 
Bxecuror;he is nocfaid cohaveadminiired 2s Bxcounor fron rengt= 
totheefleQaforeſaid - Hl. rypate the cattell of the do-, Marrs deconjet.. Ex 


: II A brchanng 


ceaſed, Jeſt they ulr;yol. 1; 12.tit.g. ns . 
cutie tho goo ofthe ado chcendrhey In ESE. ; 
be ſafe frombeing ftolne rms np nar | noſe. jure del re deli quz opinie- 2 
of the Teftators he funerals © rchoſet "Hy oa - Gdverſhs « Zi 
deeds of wv Ty Ht Chriftian,-and cor refer Maſcard de © | 


peculiar toan Executor , Likewiſe tomake an Inven- ns 


tarieof the goods of the deceaſed,is not to admini ibiper enndem, 

Execttor ), or-to deliver to the wife: her COTS a Brook: cnadenin. 
apparrel{ =, or to take the Teſtators horſe and ride him; Maſcard. rogues. +» 

Dr tO 2-06 him 8s his owne, ſuppoſing him not to be the. concl.44. n, 46 Kg ..- 3 


—” Teſtatory,. Dye fot. M0 


+ Los 


n Brook-rit- admin. Teſtators,but his Owne ", or to take ofthe of the © 
—_ nM gary Teftator bythe lawfull and unfraudulent gift ofthe Te. 
quit Maſcard.depro- flator? : And gi yy whoſoeveras 2 meere treſpaſler, 
bac,concl 47. n- 46. entreth into the goods of the Teſtator, whether it be to 
"© Brook. tie. execur, things livitg,/as horſe, kine, ſheepe : ordead things , ag 
: - 9-162. Maſcard, d. BOts, panes, diſhes, converting the ſame to his owne: 
—_— 79.85 properuſe, and not to the uſe of the Teſtator, as to the 
* n-165,cir, adminf.n, Payment Of the Teſtators debts or legacies,doth nor ad- 
A miniſter as Executor P. - (pt. 3-12 ; 
Which formerconcluſions are general! truegwhen as 
another is named Executor, and as Executor hath inter- 
medledwith'the goods of thedecealed;forthenhe which 
did without authoritietake the goods ofthe deceaſed in- 
to hisown poſſeſſion, or diſpoſeth thereof to his owne 
private uſe, ſhal not be ſhbjze& tobe ſued as Executor of 
his owne by the Creditors ofthe deceaſed, ſeeing, 
. they, bave aQion againft-the right -Executor, ;and hee 
6 Suercod, £.in, RULE hath: aRtion| againſt. the occupiers of the ſaid + 
ep pupen.coc 21» goods without authoritic,as is aforeſaid 9, Vhat ifthe 
70. Eabridg. dex EXecutor named in the Teſtament, prove the ſame,whe- 
caſes, exc. An.gon» theris hetherebytyedto ſatisfie the Creditors of the dev 
>:oncm reddir, qua ceaſcd,as:One that th adminiſtred?It ſeemeth that be is 
probatio reſtamenti -not 79, unleſſe alſo hee pay the fees due Out of the goods 
Coe a dninitratiene. Ofthe deceaſed, Whar if the Executbr riamed inthe Te- | 
' 21 d.Labridg. dez- ftament, doe take the goods to himdeviſed by! the ul, 
calen>eQutg-retioh whether is hee ; bereby adjudged .to bave.adminiſired as 
Ws Executor.andconfequently tyed to anſwer the Creditors 
_ q Brook-itadmin. 25 Executor? It ſeemeth that hee is 77, uoleſle they had 
0:35 (anv® J* becndelivered untobim by anotber,in whicheaſc ir ſeem: 
eſt,cumquires peri- eth that be hath not adminiſtredtothe effec aforeſaid: 
ruras , qu#vicener  Howbeit , intheſe caſesand ſuch like, whoſoever fex- 
 poſſunt, diſtraxir, in TEth to be adjudged Executor, adminiftring of his own 
* exenile alle ut pro gyms moſt ſafe courſeis,not to meddle atalh;bur 
hocoonadeun. Utterly tO abſtainefromall mayperofuſe of the teftators - 
Janie Fabtn of goods.; and namely, let himbeware that he doeinat ſell 


lunicured. pro any goods;or kill any cattell of the deceaſed 9, ':: >; : > 
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7 what akenes: Teftaments or laſt wills become. 
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Of 1teftaments.made by fare. >: 

----  * Of Teſftaments made. by fraud... WER 
o Thfomenss mage by flattery._ «4+ 
Erroxr, ">. 

c uncertainty... $.6- 


Of uncertainty; either becauſe n0-certaine perſon i5-na- 
_e » Or ſome being” named, none of that name is to. 
of ancertginty. arifieg, for that there. bee Save per . 
ſons. of one name. $.$ 
Of ancertainty by. occaſion of alternative or.- diſſun-. 
Erve. ſpeech. $.9- 


Of axcertainty reſpefiing the thing bequeathed. &.ro-- 


Of uncertainty reſpetting the time or aate of the Tefta- 


ment, viz, where two Teſftaments appeare, 4 and it is uns _ 


CeNtaine. 4 
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Of theailters:jon of the tat of the TeFator,.. . hai7 

Of forbidding or binaring the-T eftator 20 make. avother 
Tefument, ; 198 | 6. ON? d. 18 

when bee that ts. named Executor , cangot, or will, not bee 
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Of tran 47. of legacres, 

"Of divers meanes whereb) | te egatits a7e b#, 

> en tbeperſonof aha nds of eumity, Sc. $24 

Of tbe death of the, kgetery Jews the a bee due. 
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Of the deftroflion of te ihing #eqneathed, . : 
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ment: cif theteſtatorof his owne accord, ,docinthe 
c nt bequeath roany other per- 
fee! beſides _ _ renkined.  reftament in chat re- 
- is not unlawfull(y): ad 
3 mai Ln Fiftly, if the f edaroraſier the making of theteſta- L9 
- La. coddin.Conps ar —— roteſt generally,thatthe teſtament 
_—— by him nerd neo rough feare : — 
& paniculalyt beim he ws ompelled therunto,ſuct 
3B Rald.ind. L:r: tion doth not make void the teſtament (z):: 
AY butit the teſtatordoth exprefſe by whom hee was con- 
NS that he would gladly alter the teſta-- 

ment, bo for feare of the perſons by him-named , 'by 

y 0 aſſertion the teſtament is void, atithe leaſt _ 

pre. Prejudice of thoſe perſons (a). 


Of Teſtame: ents made by fraud. 


> Fraud PI derefbuble a force. 
2 Whether all manner of deceit be evill: 
3 FAST the deceit bevery feoal,, | 


$. IIEL 


BEFRaud 7 isno-lefle deteſtable in Law, thatv1 
If C37 openforce (a) wherefore when the Teſta-: 
BHI tor is circumvented by fraud, the teſtament 
M1 is of no more force, . than if he WCIe con-. 
Ezt ſtrained by feare (b). 
Nevertheleſſe + when the deceit is-not-evill- ; but'2 
(foralldeceiris notevill)! (ec ); ſuch: deceit doth - 
drefiae peo. ' nor hinder the Teſtament (d'): forcxample, the te- 
ARCs $ich,o.Rub, _ = OP to beſtow all. his gaods upon fome 
ide ape nd perſon, omitting his honeſt wifeand ... 
Foal chal ren; if the wife orchildrenbeguile the te- * 
 fniorpeifminghinchatthar lewd perſon _—_ OF- 
3 by 


£ 


themſelves tobe made Executors, orunj 
tarics: this deceit is not reprovedas evill, 
the teſtament is not to be DP belled asunlwfall(s) & | (e)BaldlabL. g: 
It ſeemeth t alſo,that the teſtament is not veul when 17s 


the deceitis very light and ſmall, ſuch mc_ Dep 

a prudent man or woman (h : we Rely 
termed jult, & is able tooverthrow thetcſtament, vi r, which his 
may overcome aconſtantman': ſothar decei fo y ſec- 
meth ſufficient to repell the ofa teſtament, 


which may deceive a prudent perſon(g).” He tr To Le 


this limitation be true) yetas intharcaſcitis. [cf to the 
— —_— the nr ;to — wen ens 
the qualiry of it en, NE Todgecum 
: Aron eparties-{oin this caſe 
paring thedeceit wich the ca 7 or inert 
the perſondeceived, may bett diſcerne; whetheritb 
ſuchadeceitasmay onctrow ctelientorawe(h) 
How the teſtator may C——_ 
© © __ revoke rig hmas. tn ie northgt cnkiywanl 
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5. Who ought 10. & mhete « legacie is given gra, "527 .:1/-616:5/ rad 
the executor, or thelegatarie. - {5 1246+ +I 
7 The manueraf eletFion. © 4: ads — 
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NOSE ann, SIP man his execator: in this 
4144 014.2, - - Ende, theT ſhallnot'encer intothe whole eſtate 
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de ber.loftit, jrventernntoallthe oods of the deceaſed, and hath ' 
br receive,or by ſuitto recoyerall thedebts duets 

Ne ID zo —_ fall cbr due by the deeeaſ 1; eds. 

| 4Grak The iS y ed(72)5 Q- 
com. < ; + remeron og ng after 4 acorn yments.ofthe deceaſed 
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- * Teſtators nods, before dedudtion ofany debts; Asfor 
_ examplc:.The Fcltator havinggoodstothe value ofan 
 lyndredpounds, and being mdebred: twenty pounds, 

_ doth bequeath the one halfe oF all his goods $,by his Fe- 

.''  Rament,tohiswitc, tobcecquall divided berwixther 
& A.B,bisexecwor.Iochiscaſs kn" + 
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fac her ie ey, mturany cen, 


Pounds 
ofthe ſaid debt of - 
payed by ho Excutr out other halle haning plat rem 


( 
abi icaſewherethe Teltarordid 


A. B. allhis Moveables, the Legatarymay recoverall *! 
OWL ne 1-0 olbepe 0 ), whichcis: Hh— 


&c.or 
can be moved: ——— wy as plate, houſho eng oe 
corneinthe garters & barves, orinthe &c76): al; 6G s. Tis 
Farmer Lan contom te Tk 7, 

mov y.XECOVEr COrne g (22) J. Bo 

_ groundat the time of the y 30 
death of the teſtator, hath bern.queRion(77)qwheria 
it ſcemeth at the firſt view thatheecannot, apvenr—unre) 
cauſc the fruits of the ground arceſtcemed as 
—— wry ). And therefare:the 

ture of the principall (79 are. ground, 3. 
which is the principal being unm the fruirmuſt C 
be deemed likewiſcunmovcable(80); aoalfobecauſerhe ©! ubiſapes; 
time of making the Will ( or at leaſt of the ay (83) Paul. Caltren 
che teſtator ) is tobe teſpeced (87); at which timeHhe Pow >.4 pany 4 fe 
corhe not being cur downe, or peradventure noe then 51. 455; pop 
aide L tobe ht = not to be repureda- raquel.e % cglol.x, 

the mov 2):Ne' | 

opinion hath Go bog Srges"/ y:authenti G16 Rar _ 
Writers(83)zyet not with adiſtiactionC (51)De hackfin&+ 

which is thy 9/yeroat Gap, ſome bec 1ndyftriall, yu Ingo amet 
ſome Natural 859. By Indofriel, I meanc fuchas beo I na: 
ſowneinthe mn {= m—_ notro. 


rye” ber ml 
Fagan es crane ov I==% 
be Moveab Habits , mare gro = (57) D del6.8 D.decif. 6. & © 


- theſower,($7), & therefore the » 
—— pry Traquelld $1 as 
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recoverthecorne ſtanding on theground, hey ar 
"ia Decius peſt, -- ofthe teſtator #8, + | 
© Ge, By Nataral fruits, meane ſuch as grow of heir own 
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| cine grds rowi reon,ſha > ren Arm 
as parcell of the free-hold:but the corne growing 
2:- upon the fame roand , ſhall belong tothe exccutor (as 


ni of his Sodzin elſewhere ismore fully demone 


@: DO" : INE: corne gone 

nncantir a> Ontheground tro and pur into the Jn- 

ex qu | of the goods ofthe deceaſed, bur not gfaflcor , 
are parcell of the Free-hold, andfallto 

heire,but not to the Executor of the deceaſed 92. / 

| ſeparanim, Now as touching their. reaſons., who do hold that 

vihocricers & creſ= fruitsofthecarthare to bee eſteemed immoveable be- 

Tobiliom compura- Cauſe the Acceſſoric doth follow the nature of the prin- 
moþili pur P 

wr, Adde Perrinatite cipall, theanfiver to this reaſonjs , That thisis trucin: | 

Os Hi tg7 fruits nataral;but not in fruits indeſfrial/9+,. 
zh *  Andastouching the otherreaſon; That the timeof 
(93) Vide ſapraced. the teſtament, oughtto be reſpeted, and therefore the 


Perkin us $ bepes, Corne beinginherent to the ground, Xthe timenhen 
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clufion remaineth CE O—_ = 

teſtator doth deviſe his dweos vo —_— may recover 

the corne ſtandiogonthe ground, as parcel of tismove- y: 


able goods (97). = = 

' To / ns 1 BAES A m_ to whomthe teſta; quad 

ror did bequeath his moveab goods (98), mig i Son Treat, & 

ycr the deceaſed hisreadic money , might ſeeme 

queſtion, becauſe-no goods arc more —— OS; bar es a 

my and is therefore termedcurrent,(and tharright- j 
) becauſe of the continuallſwifr and. 

cof from one hand to another-:.yet 


i do hold , that readie money*is neither 11-4 
chattels (99); whichopinion howſocver it may homes (99) Frevaad | 


Paradox, yo is FR arr Arne rs nv di-- 
yers particular caſes in W., W is'not- 
nant arg as any-part of! the goods of the either. ns BE 3 
moveable or PE refore the Queſtion i is-not buff, . ind. L l 4 
fimply idleor unworthy to be anſwered... _ 168 alot Tie. 
But before-we come to-thelſe calcs, je may: 7. 3- 8, 2, D. c- conGl, - 
bedelivered for rule ; that readie s uy. t, ek Te 
WRUSE -reputed amongſt the- moveable 
cle] £400) , and recoyerable by the fo.) 4:1.» 
moycables are bequeathed (201). Thee» Ce Bod. nas b 
_ _ which rule, or caſes, wherein money 5000. 96 403+ Dees. AY 
to aaa Fu Tops nog 7 II 
ts Bhs, dneerelle, nob,069.. | 
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8. teſtament willethany his renements, or heredita- 
; Sn 368 An. ments to befold, for inthiscale, by the Statutes of this 
he vide Bald. in Reelme, the money thereofcomming or the profits of | 
= _Sodewun C, ty tbo ſaid land, for any timetobetaken, ſhall not beac- 
asany ofthe the goodsor chattels ofthe perfon ſo 
(203). : 
> tema The ſecond caſcis, whenthe teſtaror hath purchaſed 
lia nnmaerands, 128dsinfcc;and for payment ofthelands fo purchaſed, 
| Gy, Magnus ct Ein hath creaſurcd and layed upcertainemoney Uo), for 
| Dofieres, conlidut, thereis no likelihood, that thereſtaror by chargenerall 
E. r= r= legacic ofhis moveable $, did intend to paſſe that 
| LN dil, moneyalſo tothe c. of bis heire, according to 
> lag wore nels of law ,; that : doth paſſe by generall 
end +.© Nec egodi. Words, where iris likely that the giver wonld notgrant 
es fanio in them by pci oniero $7: 
Sons Againe, by the Ani ofthis Realme, the 


| profoluione pracdio- money taken for land ſold, ought not robe accounted 
| Tum emproctemnn® a$hisgoods (203) Fe winvelave ould that money which 
bh Wo C. in generall is purpoſely laycd up, for payment of the lands boughr, 
B og res. beaccounted amongſt the deceaſeds wm (106) ? 0- 
3 oa as. 8,2. thcrwiſethan forpayment ofthe lan purchaſed, 'eſpe- 
£ - he 2 conra- Cially when the day of _—_— night at hand andmo- 
hy EX, wy otherwiſe hardly tobe raiſed out of the teſtators 

: _—__ yo nr Toa —_—_— (1 ———_ therefore in this caſe I dothinke, 
Wo nimiczr veceſ. that the Legataric to whom themovyeables are bequea- 
rare, res co. nog thed,cannot recoverthat money, as parcel ofthe move- 
” Oe haberur, able goods, in prejudice of the Heire: In whoſe favour 
xſind, L«z:c:25. alſo many things, which of their owne nature be move- 
Go. an :4.n-i%. able, by conſtrutionor fiction of law,are nevertheleſſe 
FI 36 fin. ws accounted unmoveable, as Hawks , and-Hounds , and 
E.- | - Hot)VideRab Ka Kel- Deare in the Parke,( £08 ) &C. There be not many other 
I KV & Groff The. aſs, whercinmony is not accounted part of the move- 
ſur.com of, $- lega- able goods(109): w ich caſes excepted,integard ofthe 
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to A. .B.allhis goodsimmoveable, the 


rightto the which did to GAL . Concll.& ; 
(112), and alfo to-all- the naturalÞfruits theo, as Cari, 34 Þ 
Graile growing-on the ground, and-Fruidonthetrees = hi is. C46. 
(113), and likewiſcto Fiſhesinthe pond: (114,200 mi 
| Pigeotis inthe Dovecoar (x15) , as appartenanetothe 
| grounds demiled, orasparcell of the fr of the teno- (119) 
ment, -which (ifitwere out of leaſe ) ſhould 
tire, and not to the Exccutor (116). Buttothe Girg 
corne growing oa he ground , or other fruits induſtri- \, 


all;the cpatarie in this caſc hath not any right, forthar 7 
they ar accountdan among the moveablesas hath beene : 
rov 8 
, Here nowanother queſtion doth offerit ſelfe which 7 : 7 w * 2 
may not be pretermitted , 7x. whether debrs-duetothe "> 
dcecaſed do pafſeunderthe legacie ofthemoveables,or 24% "of 
immoveablcs? whereunto'the anſweris', thatidebrsars ED 2 
ncither moveable nor-immoveable (119), ancdhconſe- (, pumes z 


97 nely they are neitherdue tothe E ,to —_ 
movcablcs are deviſed, 'nov-to the Eegatarie''to (2:9)-8 TS: I» 
whom the -Teſtator. hath bequeathed his unmoves- 1 Ts | 
bles(u8).. And this is true, notonely when thereſtator i® | 
hath bequeathed all his goods moveable andimmove- 
able in ſuchaplace:(119), but alſo where the legacie 
was devi without nation of p I@0). 
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movcables &immovcables(121 redbyarhtee- 3m 23 3 
_ fold difference,.vi7. rms mg innature;: andin et. £19) (120); RebuCind B. b- 
keR(122); In ſubſtance, becauſe debts beinga thi in- yy kime 
corporal, they admit no devifion,whercas goods aſwell Rb.inl Moveuitu 
—_— unmoveablc being corporall are fubſt 
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4 Jura incorporalia. 39- Caſc it ſcemeth that = reaſonofthe gcneralitic of the 

So ao. Bee deviſe, thedebts duc to the deceaſed, arethercby di 

5p” Wes ſed (126) E For theforce and ctficacie oftheſe uni 

pra. Li leg and whayſoever , i is ach , asitſtrexcherh the 
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$3 deco "tit. 3.n. 10. Of whatſoever is thereby gpificd, notonely properly, 

A Ga (dds go but alſo improperly (127). . 

E. eredem 5. Againe, iftheſe univerſall fignes ſhould not extend 

8 . Ex cam de the word to things improperly thereby ſignified , they 
con- ſhouldbeidleand ſuperuous which ſuperfluicic is to 
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3 "44 Moventium ken than wasmeant ; partly through want of skill, 


E Goa idecon- and partly through want oftime. Nevertheleſſe,others 
6 G a and avieipomatighe greater ammber of Writers, ) do 
YM Nebpo _ 5} hold thecontrary opinion, namcly,, thatdcbts arc not 
b þ. + Annnnnagy comprehended under the name of goods moveable or 
B malepexempls dn | immovcble (130), andtharthis word af orwheſoever 
; alrelL.4.cic 2. isnox of force to draw debrs vithia the compaſſc of 
© (ago) Graſ. Thefaw. pads: moyeablc or unmoveable, no not in a. tefta- 
$ ops guns ment ( 131), becaufcitisathird kinde diſtin from cis 
E rely ther ofthe former (132). Inſomuch thar if there were 
| -ſubſtir. 2. 25. & alio bonds or {pecialties ofthoſedebes (which (| be 
E- Ko Enters, moveable, ) yet fora this, the reſtators arc not 
A underſtaod to paſle by the gener of tat legai of 
E- Hge)Graflde S-le- allor eamecams oods moveable or im- 


Cexo)Ba. 2 Res MOVEable(133)- nn ons al the former opini- 
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re the :quantivie 

mach th tenorhatboquemodioven lt hi good 
moveable orummoveable, wheietbekere might bequo” o 
EE er et ache okeniioeiaſie OOO: - -- 
written rhanſpoken, and leffe hanintended;for! = = 2 


want of time.,/orot skilt,; or throuphi fearc ofdeachyor Mons es. 

extremitic of ficknefle : yet forallrhisno manisprefu- ions ee 

med tothinkethat which he doth nor ſpeake (136), or- THe revie Gt 

wheroisithar Dili that can dive-ints the: 

notherrians bs ———— 

thelawe (3 Xa: purpoſche t ow 9 
ks or movcables, he 'meant-r0 be- 


apbcehpds notre 
according as itis writteninthe Civith. (! 


that which mm +" mater ane. ara $4 
To draw-roancnd: what ſhall bee the-conclufian of. © 7” 
this 'vexed q #? Are debrs-compretiended under-... ...-+ 7. 14) 7 
the legacie ofaltthe teſtarors goods moveable andime- 7 + Ho 
miVOdtb; orarethey not? A worry i 
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vl er . 
© thecommonulſeof ton roy 
C 1 139) Lib. Canon, (EÞdo' — underſtdod to:be compre-- 

edir. An.Dom.:603, hendedunderthat gacic of all ;goodsmave- 
*2---vor of Annan wag ableand unmoveable (139) thenIzather ſubſcribeto. 
.  Nowbilia Ade S1a-. ———— | who:dohold; thatthe:debts:ductothe, 
ok <16-.- deceaſed are thereb deviſed (140);zicipecially if:the: 
a6 fngh * teſtator bequeathaſwell his chattels as his S$moye- 
et o pore «x - able andimmoyecablc, for chattels comprehend debts,as 
rey pk walely : Ahab Dioutchenſiacs debts paſſe 

- Undermoyeiblesor imnioveables) hete ſtarterhtipano+ 
' therqueſtion. Wharifthe teltatorintending, ei 
name of goods moveableand immovyeable,to bequeath 
. conk 5 bisdebtealſodue: unto him ; make his Will andtherc- 
And B __ by deviſeth his moveable goods ta one one perſon, andhis 
HR 4) 4+x9þ mmovetblegoads toamdeher pb on. Whichoftheſe 
” © Cuibus, adde Peckiv, two legatanies , hath __ to the cots of the _ 

b (rae arhem Con- rl af2 14 

: =o PE, "The anſwer heiesis ; That thaſe debts vhichdid: 
(141)Supra cod... ariſe by occaſion-ofthings moycable andifor:the reco- 
NSW ranford. r®* veric Shoronfiadacadin aQion perfonall, belong to 
4 JBar.in L. po... that perſon to abhook: the teitaror did -bequeath-'his 
neſt de Amber Tur. moveable goods: (142);: But: theft: debts] which-did 
I How Lc $4 grow by occafionoffome thing imazoveable,fatrhe rc 
” - 25,Grall. Theſanr, coveric whereof there lycthan action reall :.asfor rents 
: on. ap per Jrgarom duc outof Leaſcs,orarrerages of rents,due.out of lands, 
1 dur onpbors rag renements or hazedicaments, They belongrothatperr. 
= Teak 1 ſonto whom the teſtatordid bequeatihis immoyeable 
8 Bars Lirdque goods.(143}-'Howbeit ncither of theſe two Jegatarics 
”  - Jrexanaddi. NOT ear can in their owne names proſecute any acion-againſt 
P Thalof. 9.315 on one the partics indebted, unlcifeithey wete executors to the: 
— pprntenny Tao 1s, dectaſked;1 or his adminiſtrators, :Forwhenthe teſtator; 
| $.2.g066.7.n.15. dothappointathird perſon to be his executor, heonely: 
| _ Cx44)>upra £0019. mayſue forthedebtsdue tothe deceaſed , as repreſcar-" 
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. Tir- Teſtament. mg his per {on:(144}3:and haying recovered and recei-; 
Ie ox.Brook. Abridg, veathe ſands. then may the legataries commenceſyite; 


Dad. 8 Smale againſt him inthe Eccehafh | Court, and there reco- 
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Caen ne ener wwe C14) oo, © 9% I 
- and incaſe the Execurordo not .commencefuits pra end part, 4+ Y 
:agaiaſt che/particsindebted bubdclay or refuſe foro doy 2. 
then may legarariesconventthe Exccutor: inthe Ecelcs conſe 
faſticali Court, 'where he ſhall be adjudged by lene (?+ 
<cs of the Ordinarie, and: compelled bythe cenfures of 24.16, 98 
the Chuttir, to makea letter of: Atturney tocitherof Ny le s.$ * i 
ies, fortherccoveric of their ſe evcralldebts !*8: : 2 Mews: trails” 
tothem bequeathed, inthe name of theexccutot,torheir Wy cefoo; 


owne ſeveralluſes(r46). 38 360. W. l «4 
Lhavethought zoodalſointhisplacero deliverprhar- Gi too Lint, 7 
is comprehended in the generall legacic.of: Sefield ink 
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forewe CS IIEnY of thechicteſtdoubtand { 0) Uno g. ron 2M 
-namely., whether rehended under Hiuf- fr <p 
Soyo lev fs an oy _— ule, rolls. 
words WIC e Hou wffes as Suppe 147)s 11) De: ne 
Penſili1 48); Maſſiricia Ugg), Arnefia(150)z andſuch (11D = = 
like (x51): So therebe divers definitionstbereofextant + ls © > -o 4 
in. the bodie: and text of tthe.Civill -Law:(152),:For us. IR _—_ all 
Pomponies defineth itafter one ſort (15 3): Alphenus after ( Cx52)Veii Love A 
—_— hore ve)! The invle — Ly6, & L:7zc0ds ling. | 
"#1 aftera fon rt(256)..T c inyeſtigationw! re- $ ay "7 
. of ismare fit. for. the. y , than for TIE ES oli a 
- courſe, wherein Taffet nothing mote, pod. todeliver ©; 
'the ſimple crurhinfuch a faſhion, as is moſt ble 5s 
0 the.capacitic of the vulgar ſort, for whole inſtru- 
ion] will firſt ſhew-divers particulars, whercot there qu lo 


is no greatdoubt, bur that they are to be reckoned a - 
mongſt Houſpoldftaſfe then: other particulars: which Robey £23 + 
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"hs. Sccondly , withour all difficulty. Apparell (169), 
5 rt 170) , Weapons (171); Toles: for ' Artificers 

hw per (177), Fittuals (174), CorncintheBarnc 

(171) ; Wants: (176) , Carts, Ploag 

77) affixed to the: free-hold, are:no of 

Hefbole Bo But whether Plate and Coaches arc to 

beaccountedas part of houſhold-ſtuffe , is a- queſtion, 

- whercinall Writers aremot of onceiminde;, for rhe deci- 
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.<(xrmentur "Forks L. Inftrumenzum de penu Lepar.) inter ſuppelles ilja domus numerare cre- 
:&rem; Panor.con( 88. vol, n. 3 Merioch, Lib.4, Pric(. 162. ti 21, Qu 6 abijciiruckujul fala 
*effeinſtramienta fund: L.cun de Lanionis & de fondo intruQleg excabod, Er ideo nan 
efle de ſuppelietilivmgencre L. Labeo. #. de ſuppel.leg.in princ, ;Re pondeo non proptiam ver- 
borum fignfcartonemte4 quid Teftaror voluctir fa utand, d;L.cum! Eantons Quinimo ſuppelle* 
ranquam pars inftrudtifugdi eo _ contineditur. L.quz fitum, Fdefund. TafiruR, $ led & fu 
rh Thr! L. 1. de ſuppe!, Leg. ft. & L, Labeo.eod tit. (x70) L. ut gemprymi cod, tir, (194) de 
(173) Menoch. d prafump.160.lib.q.n 72. (173) L.xde S:> 
fro IL Taber tir, 4 e-4 ibidem. (175) d. L: labeo be gloff biden; Fes «Vaſa zne1- 
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PE qucath unto thee his beſt oxc, which Þ)B. mortuo bows. © 
= oxcisafterwards killed: Ja this caſe the (< ).g &revlegata 5 3 
legacie is extinguiſhed (b), inſomuch that neither the &1:biMinſingy ©? 
$kinne, northe fleſh, nor the price, is due unto thee (c), - hy ererag Wong" = 
which rule CY __ — - 3.4: As 
Firſt, whenT the thing bequeat oth -periſhby. (</E-omniadeleg;._ 
RR aero heereon, 2s wht he ea, © Iaciige Fm 
cutor after the death of the teftator; conventeth the rio,vel hominis vel. . 
thing bequeathed to. his owne proper uſe(d) , or when — 
he maket one 4 innot paying or deliveringthe thing ob. ſed nox Cufficic 
bequeathed fo ſoone as he may,afterhe have undertaken moraivregulariz,nem-- | 
the executorſhip (e): or doth uniuſtly deferre the pro- ine. Cogncl, lK. I 
ving ofthe will, & undertakingthe exccutorſhip{f), and quod te. #/$cer.pe, © ©? 
the thing bequeathed periſhin the meane time : forthen i a. I 
thelegacicis not ſo extinguiſhed, -but thar the legatarie (27995 $deuſur, 
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may recoverthe value thereof - albeitthethingir ſelfe (g)Paul.de Caftr.in' 
be not extant(g). And albeit, peradventure it wonld ! Pry oe "wr 
have periſhed likewiſe*, ifithad becne delivered tothe cus,codair.Maniic de 
legataric in due time (h).. | . conje@. ult.vol.l.g.tice- 
| I3.0, 3+: , 

*Quomode conſtabitrem -criam legazario traditamperire yoluifſe. Vide RipaminL, quod te, Si- 
cor pe. , &.Cognal.ineanJ, Ln. 82, (h) Alex Jaſ & atij, in L. nemo de verb ob. quorany: _ 
ona eſt communis, ut __ Iaf. ubiſupra,8 Soarez Lrecept.ſententiarum licera apa a; ; 
quiſenatentiatanto miaug dubicatur, quinto magisdubiratur ag" res apud legararium peritura fu-: 
ifſet, Q19d k manifeſt conſtar rem. di mods fuille pericyram oe icrtirian Hf aaeſe) 
receduntadillo communi dogmace exiſtimntes zquiorem opitiionein efſe, ut non tencatuy exIx- 
cugor, J0arez ubiſupra Ripazn L;finſyulam de reeds bin-g7; | 
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* Secondly, whenfthe legacic is generall; orconfifteth 3 
in quantity ;/as when the Teſtator doth bequeath an' 
horſe, oran oxe {notthishorle, or that oxe::Y orwhen*® 

the Teſtator doth bequeath cerraine quarters of wheat;. 
or other graine, nor this or that graine lying infucha - 
barne or garner: this kinde of legacie cannot periſh; 
| though all cheteſtatorscartell do periibantall his cor: 
{AYLincedium.C. fi bc confumed(i);and therefoxe the legaratic may tecover” 
 cerpe L-non amplius his legacic, unlefle ſome certaine thing were offered to 
Je leg. 1. the legararic, which bee without iuſt cauſe refuſed*to 
- take: forthen ifthe ſame thingdo periſhafterwards, the 
icis extinguiſhed (k)., ore NepeWhe 7, ps 
Thirdly, whenfoncoftwo things is bequeathed al- 
ternatively; asif the Teſtator do bequeath his apparcH, 
K. - or his books, the one of theſe being conſumed, the other 
| . (UL.camres.s.cd ofthem may be recovered (1), unlefle the cleion ap- 
| 5-4, pertaining to the executor, be offered the one of them 
\ tis $ cuide tothe legataric, whichafterwards periſhed (m). 
| ne 3Je aan Fourthlyf, whenthe thing bequeathed, whereof the 
Eltrley ns; forme isaltcred, muy be reduced to hu firſt matter, as when 
the Teſtatordoth bequeath ſomemaſle of mettall, beir 
gold arfilyer, tinne, or ſuch like; whereofthe Teſtator 
-afterwards doth make ſome veflch, or other inftru- 
ment. Or on theconrrarie, the Teſtator having bequea- 
thed acup of gold, or other veſlell, or inftrument of 
mettall, doth afterwards diſfolye the ſame to hisfirſt 
matter: or the Teſtator having bequeathed a cup of 
gold, dothmake achainethereof: the will ofthe Tefta- 
tor by {uch alterations is not preſumed to bee altered, 


Be; Lane I_ _ therefore the legacic is not thereby 'extingui- 
S. i in . X , c (n) o | 
So * Coeds Ede Butif the thing bequeathed afterthe forme thereof 


po. 2.4.97 rhape_curen beealtered canmort bee reduced to that which it was before; 


er LFcog, 25 wooll whenitis madecloth, or Timber, whenitis 
- $v.5 Hhewen or made parcel] ofa ſhip: the Teſtator _ 


bequeathed certaine wool! ortumber , and af 
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or profitable to be -knowne, as theſe whereof Thave © +» 

nade choice, and which I have already delivered. And (4)De quibuopleny 

therefore I thought good onely to referre ſuch asare Vighliuzin fan me. * 
(q)farther ſtudious inthat point, to their owne more rc Ga 
plentifull Libraries, and more ſerious labours, and here cauſ.y1. ubi exumery 

cut offthe thread ofthis teſtamentarie Treatile, [ons 
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. Secondly,whenftthe legacic is generall; orconfifteth 3 
In quantity ;, as when the Teftator doth bequeath an 
hocic, oran oxe (notthis horle, or that oxe: ) or when' 
the Teſtator doth bequeath cerraine quarters of whear, 
or other graine, not this or that graine lying infucha 
barne or _ this kinde of legacie cannot periſh, 
though all cheteſtators cartell do periſh,and all his corn: 
{IJLancedium.C. fi be conſumed(i):and thereforethe legararie may recover 
cetpeL. non awplius his legacie, unleſſe ſome certaine thing were offered to 
'S Cap or eel the lcgataric, which bee without juſt cauſe refuſed to 
Toe. ac 1 "i take: forthen ifthe ſame thingdo periſhafterwards, the 
| G& hujulodi legacic is extinguiſhed (kJ. \ > 
Sis, $:4c% 8 Thirdly, whenfoncoftwo things is bequeathed al- 4 
<< ternatively; asif the Teſtator do bequeath his apparel, 
or his books, the one of theſe being conſumed, the other 
QL-camres s.kcd ofthem may be recovered (1), unlefle the eleRion ap- 
$ x, 6 WY gs. pertaining to the executor, be offered the one of them 
ichum.8& 5 icuide tothe legataric, whichafterwards periſhed (m). 
leg. dS peru  Fourthlyt, whenthe thing bequeathed, whereof the 
$+ulEr'eg ot formeisaltcred, muy be reduced to hu ff matter, as when 
the Teſtarordoth bequeath ſomemaſle of mettall, beir 
gold ar filver, tinne, or ſuch like; whereofthe Teſtator 
afterwards doth make ſome veflcHh, or other inſtru- 
ment. Or on thecontrarie, the Teſtator having bequea- 
thed acup of gold, or other veſlell, or inftrument of 
_ mettall, doth afterwards diſfolve the ſame to hisfirſt 
- matter: or the Teſtator having bequeathed a cup of 
gold, dothmake achainethereof: the will ofthe Tcfa- 
tor by {uch alterations is not preſumed to bee altered, 


and therefore the legacie is not thereby extingui- 
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Ktij. $.6 pocula, f,de —Butif the thing bequeathed afcerthe forme thereof 

leg. 1.quorum —_— beealtered canner bee reduced to that which it was before; 

conmcrefercizfcos, as wooll when itis madeclothz or Timber, when ir is 
$9.9 - hewcn or made parcellofa ſhip: the Teſtator havi 
bequeathed certaine wool! ortumber , and afterwar 

| tranſla- 
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Teſtator thercin is not changed (p). '' 


| limitations there be of this rule, as alſo divers 
Fab whereby legacics maybe loſt: But neither o__ f 
have I convenient leaſurc to proceed in the diſcotirſe P'S, 
thereof, neither do I thinke the ſame either ſo needfull 
or profitable to be knowne, as theſe whereof I have 
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made choice, and which I have already delivered. And De tlapleny | 
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rranſlating the ſameto othe formes, from whence they 
' cannot bee reduced to the former , the lcgacie is _ 
guiſhed (0) ,unlefſeirdo appeare that the will oftt 
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An Epilogue. 


= Hmus for thy love(loving 0untry«nan) hive Dulcis amor patria 


py ning Teftaments, which ifthou ſhalt behold 
* ſharply, then 1 feare flrongly, notwithſtax- 
— CG bo unde mas — 
et [till thou wilt eſhie infieada of iu 170m, lament e, or 
wk of ſome not able members; and fed of delrttable bean- 
tie, deformitie,or ſpots of foule and loathſomeerronrs. Where- 
fore as at the firſt I did earneftly entreat for favour ; ſo now 
the end F do humbly begge for pardon, And although perad- 
venture F might uſe ſome reaſons to draw thee thereunto (as by 
giving thee tounderſtand) Firſt that all the limmes and bones 
of this my teſtamentaris picture , were not onely heretofore out 
of ioynt : but ſcattercd and diſperſed farre aſunder , ſome a- 
mongt the laws civill, ſome amongſt the decrees and decretals, 
ſome amongſt our Provinciall conſtitutions, and ſome amoneſt 
the laws , ſtatutes , and cuſtomes of this Realme - and there- 
fore the labour in ſearching and ioyning of ſome of theſe 
diſmembred members , to bee rather thankfally accepted, 
than the not colletting of all to bee accounted a fault. Se- 
coxdly , that theſe manifold laws being ſo contrarie one to 
another , and the interpreters of every ſeverall law being 
at everlaſting variance amongſt themſelves about every 
ſentence, every word, and every letter almoſt, the blots 
and blemiſhes of the worke are ſo much the more tolerable, 
by how much the ſimple truth « often obſcured and miſts 
ken for error; and errour ( clothed in Truths Soma] 
ace 
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oy heve1 delivered unto the view ef thyiadges raions 
Pa: - ment , the picture of my contdit comcer- omni, 


£ 4 » ih. . of ' _ > of ted? 7 4 4 N 
o - O08 ER tC - — os 3 BE 8 EIT 
7 PIES $22 it we YH 48 , » > ». 3 4 —— 
. - F 


> Bad. 
4  * : 7 
oo Gt 
- « F - 


DG EDOILE SB GE Ae i Tring 6; CORR AER 


* 
——_—_— IRS Y I I WER 
— 


—}. 


An Epilogue, 


Sand n__ times for trath it felfe, even n of the mans ; 

And thirdly foraſmnch as no man hitherto ſince Eng- = 
oe Albion bir fufwrks perflt ea of as Ene- 
« oa Bator, or aright patterne of 4 


full Tetamnt within 
s :;T; The hea wy: _ adventwring fi Fm: the 
| jceronukes eafte for hs Conntrey men, fi me- 
| _ the F 5 jr falling into the 6-4 way ſeerme cr 
| vtied, or at leaſt unworthy tobe reprehendedin this en- 
iſe; ww leſſe profitable for this Common-wealth, thas. it is 

v/ſnallto dye : Nevertheleſſe, becauſe it more tendeth "tothe 4d- 
wancement of thy pnnnnng F be entreated than perſwa- 
ded, and om br mine owne ſafety to crave with humility, 
then ; proudly to e that w/ch may be denyed: reieitin 
therefore theſe for, m_ mn fil 
wate thy a , fete oo 

ther to pardon freely, 297996 -a 
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COnmmitic, Farewe. 
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| table ts the Ordinary, 161 Age, how old ſoever, doth nat de- 

Adminiſtration of the Teſtators prive a man of liberty ro make 
goods, to whom it ts to be .com- his teſtament. 7 2- 

"mited, the condition of the Exe- Alienation of pupils goods by the 
——_— depending unarcom- tutor, wh:ther it be good or we 
pliſbe | 303 I 
| Adminiftration of the teſtators Alienation of the things bequea= . 
peg be committed to the thed, rs * — prohibi- 4, 
Ordinary, untill the Executor= ted, or no. 277 4 
ſhip take place,and after it iren- «Alienation of the things bequea- ''& 

__ 4. Fl 304 thed ſomtimes |, » wor wit, 
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ibid, Burgage lands deviſeable by will. 
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| 285 CG 
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ery, whether ſpall NG Conditions vs: preſſed in the diſpe» - 
. * renantb the courteſie, 99. \ ftion, FA alwaies make the ' 
The Cbilde in evans 31 Ns ſame condi = 
" being made” Extcutor, and ſhire Conditions impoſſible, or unhoweſ - 
delivered of | divers children, du nor make the t/pofition con” 
whether ſhall every of = bee . ditionall, 217 
' Execnutors., ." - or Conditions nere neteſſary, whether they 
Church goods © cannot Toe arid, _ the di jeje cron 


So Prey 


WS_ 
=> PEI OOO 


<A 4 


_— 


The Table. 
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